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The interest that governments, indigenous groups and multinational corporations share in
property and natural resources has often had devastating impacts on indigenous communities in
North and South America. These communities share experiences of dispossession dating back to
the time the two continents were first colonized by Europeans. However, in Canada, domestic
law respecting aboriginal® rights places many aboriginal communities in a better position to try
to ensure that a convergence of interest in property and natural resources works more in their
favour than it has in the past. This law creates some incentives and establishes some structure
for the negotiation of agreements through which aboriginal groups can benefit from natural
resource development projects on their traditional lands. Although the use of negotiated
arrangements of various kinds is far from a perfect approach to the resolution of conflicts arising
from the use of traditional lands and resources, and is not always even a realistic or available
option for all indigenous communities, it is nevertheless an approach that bears review.

It may be informative to consider whether negotiated agreements can be used by
indigenous groups living in the countries of Latin America. Indeed, various kinds of agreements
are already sometimes negotiated between natural resource companies and governments in these
countries that are supportive of local community interest. More often than not, however,
indigenous concerns are not adequately addressed, if not ignored altogether. A sound legal
regime can place indigenous groups themselves in a position to engage in negotiations in their

own right so that they can try to ensure that any agreements reached are fair and responsive to

! Stefan Matiation received his J.D. from the University of Toronto in 1995 and his LLM. from Columbia
Law School in 2002. He is a lawyer with the Canadian Department of Justice. The views expressed in this paper are
those of the author alone and do not necessarily reflect the views of the Department of Justice Canada or the
Government of Canada.

% The term “aboriginal” is used in this paper when the First Nations, Metis and Inuit peoples of Canada are
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their interests, including in relation to community views about what sustainable development
means and requires.

An important question to ask is: does the success of negotiations depend on the leverage
that aboriginal groups have under Canadian law? Certainly, the capacity of indigenous groups in
Latin America to “force” companies to negotiate with them about economic benefits will depend
to a large extent on the applicable domestic law of the countries in which they live. A review of
such law is well beyond the scope of this paper. However, emerging international legal
principles respecting the rights of indigenous peoples may also be a useful source for arguments
justifying the application of tools in Latin America that link natural resource development to
economic benefits for affected indigenous peoples. Further, these emerging principles may
assist governments in their efforts to understand and to fulfil legal obligations they may have
towards indigenous peoples under their domestic legal systems.

The decision of the Inter-American Court of Human Rights in The Case of the Mayagna
(Sumo) Awas Tingni Community v. Nicaragua® marks an important step in the emergence of
indigenous rights law and in the enforceability of claims by indigenous peoples. In light of this
decision, indigenous groups, the countries of Latin America, and natural resource development
companies may all be better off adopting approaches that favour the negotiation of agreements
that are beneficial to indigenous communities rather than approaches that lead to litigation and
protest, accompanied by project delay and widely shared dissatisfaction among all affected
parties.

This paper begins with an outline of how and why negotiations are used in Canada to
address issues respecting the utilization of the traditional lands and resources of aboriginal
groups. Developments in the international law that is applicable in the regional Inter-American
system respecting indigenous communal property are then examined to determine whether there

is a rationale reinforced by international law for negotiated agreements.

referred to specifically. Otherwise, the term “indigenous” is used, in keeping with international practice.

3 Inter-American Court of Human Rights, The Case of the Mayagna (Sumo) Awas Tingni Community v.
Nicaragua, Judgment of August 31, 2001 (Ser. C) No. 79 (2001).
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Negotiated agreements, when reinforced by legal principles defining and upholding the
rights of indigenous peoples, can be a useful tool in efforts to resolve conflicts that arise in
relation to natural resource extraction projects on traditional lands, and in efforts to promote

sustainable development.

I. NEGOTIATED AGREEMENTS AND ABORIGINAL RIGHTS IN CANADA

A. Summary of Legal Developments:

According to a former Minister of Indian and Northern Affairs in an apology she
delivered on behalf of the Government of Canada to all aboriginal communities in the country in
January 1998, Canada’s relationship with aboriginal peoples is “not something in which

[Canadians] can take pride.”*

Aboriginal groups were initially treated as organised sovereign
nations during the early period in which Canada was a colony of Great Britain, with relations
between them and the Crown governed by treaties and other instruments, including the Royal
Proclamation of 1763 which recognized aboriginal “pre-existing rights”. In fairly short order,
however, they were dispossessed of much of the lands they occupied, decimated by foreign
diseases, and often subjected to poor treatment. This has contributed to a situation in which it
can be said today that aboriginal people “are on the bottom of every list where it’s a bad place to
be, such as regarding life span, income, and so forth, and on the top of the list where that is the
worst place to be, such as concerning unemployment, suicide, diabetes and the like.””

Despite the fact that problems for aboriginal people continue in Canada, since the 1970s

a resurgence of aboriginal culture and political influence has been underway, roughly

4 Statement of Reconciliation of the Government of Canada, January 1998, www.ainc-inac.gc.ca (last
visited 6/2/04).

>s. Weissner, “Rights and Status of Indigenous Peoples: A Global Comparative and International Legal
Analysis.” 12 Harv. Hum. Rts. J. 57 (1999), at 70, (quoting B. Morse, “Symposium: Back to the Future? A View
from the North: Aboriginal and Treaty Issues in Canada”, 7 St. Thomas L. Rev. 671 (1995), at 674).
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corresponding to the coalescence of a broader international indigenous movement. One of the
foremost early manifestations in Canada associated with this resurgence was the participation of
aboriginal leaders in the federal/provincial constitutional negotiations that resulted in historic
constitutional amendments in 1982. Among other things, the Constitution Act, 1982 contains the
provisions of the Canadian Charter of Rights and Freedoms, setting out a number of human
rights that are now constitutionally protected, and section 35, the first paragraph of which
provides: “The existing aboriginal and treaty rights of the aboriginal peoples of Canada are
hereby recognized and affirmed.”®

Largely as a result of a series of significant decisions of the Supreme Court of Canada,
particularly since 1982, providing some guidance regarding the definition of “aboriginal rights,”
and that develop certain legal principles delineating the relationship between government and
aboriginal peoples, the power that aboriginal groups have to influence natural resource policies
and decisions, and to benefit from developments on their ancestral lands has increased
considerably in Canada over the course of the last twenty years or so.

A body of case law has been growing in Canada in which the courts have developed tools
for the assessment of the existence, nature and scope of the “aboriginal rights” that are referred
to in section 35, but left undefined. The test for the existence of aboriginal rights was set out as

follows by Lamer, C.J. in the Supreme Court’s Van der Peet decision:

... in order to be an aboriginal right an activity must be an element of a practice, custom or
tradition integral to the distinctive culture of the aboriginal group claiming the right.

The claimant must demonstrate that the practice, custom or tradition was a central and
significant part of the society’s distinctive culture. He or she must demonstrate, in other
words, that the practice, custom or tradition was one of the things which made the culture
of the society distinctive — that it was one of the things that truly made the society what it
was. [emphasis from original]’

6 Constitution Act, 1982, (U.K.) 1982, c.11, Schedule B.

" R v. Van der Peet, [1996] 2 S.C.R. 507, at para. 55.
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Lamer C.J. went on to state that although the practices, customs and traditions which
constitute aboriginal rights may be exercised in a modern form, they should have continuity with
the practices, customs and traditions that existed prior to contact with European society.®

In its decision in Delgamuukw, the Supreme Court elaborated upon the concept of
aboriginal rights, in particular in regards to the relationship between aboriginal people and their
traditional lands. In his reasons for judgment, Lamer C.J. notes that section 35 must recognize
and affirm both aspects of the existence of aboriginal societies prior to the assertion of Crown
sovereignty — the prior occupation of land and the prior social organization and distinctive
cultures of aboriginal peoples on that land.’ The test for aboriginal title enunciated by Lamer
C.J. in Delgamuukw is similar to the test for the existence of other aboriginal rights, drawing on
the historic relationship of the aboriginal group concerned with its traditional lands, but with a
requirement that the current occupation of lands have continuity with the historic occupation.'

The broad similarities between the tests for aboriginal rights in general, and for
aboriginal title more specifically, reflect the Court’s view that aboriginal title sits at one end of a
spectrum of aboriginal rights. All the rights within the spectrum receive constitutional

protection. Lamer C.J. states:

... aboriginal rights which are recognized and affirmed by s.35(1) fall along a spectrum
with respect to their degree of connection to the land. At the one end, there are those
aboriginal rights which are practices, customs and traditions that are integral to the
distinctive aboriginal culture of the group claiming the right. However, the occupation and
use of the land where the activity is taking place is not sufficient to support a claim of title
to the land... In the middle, there are activities which, out of necessity, take place on land
and indeed, might be intimately related to a particular piece of land... an aboriginal
group... may... have a site-specific right to engage in a particular activity... At the other
end of the spectrum, there is aboriginal title itself... What aboriginal title confers is the

8 Ibid., at paras. 60 to 67.

? Delgamuukw v. British Columbia [1997] 3 S.C.R. 1010, at para 141.

10 The tests for existing aboriginal title and existing aboriginal rights are similar, but not identical. For
example, with respect to the former, in order to establish title, an aboriginal group must establish that it had

exclusive use at the time of Crown sovereignty. The important date in relation to the establishment of aboriginal
rights is the time of contact with European society.
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right to the land itself."

While the aboriginal rights referred to in section 35 are left to the courts to define, “treaty
rights” are set out in the many historic treaties'? and growing number of modern self-government
and comprehensive land claims agreements, many of which have been given constitutional
protection under section 35."° Treaties define certain rights of aboriginal people living in most
parts of Canada. Generally they involve a surrender of undefined rights in exchange for some
form of consideration. Historic treaties were generally brief and often addressed issues such as
peace and friendship, hunting, gathering and fishing, and reserve land allotments. Modern
treaties are detailed and comprehensive, addressing such matters as self-government powers,
governance structures, land and resource allocations, hunting, gathering and fishing, and land
and resource co-management. Modern land claim negotiations are generally used to try to
resolve outstanding claims with respect to those parts of the country in which aboriginal rights
were not addressed in historic treaties, such as most of British Columbia, the territories north of
60 degrees North latitude, northern Quebec and Labrador.'* One kind of modern treaty — the
comprehensive land claim — is described in more detail below.

With the addition of section 35 to the Constitution, the power that the Crown had prior to

1982 to unilaterally extinguish aboriginal or treaty rights has been curtailed.”” Existing

" Van der Peet, supra note 7, at para. 138.

12 “Historic treaties™ are those negotiated by aboriginal groups and representatives of the British Crown
roughly from the 18" century to the early part of the 20" century.

Modern land claims agreements generally include a provision indicating they are constitutionally
protected. However, most self-government agreements that have been concluded to date in Canada are not
constitutionally protected under section 35. For example, there are fourteen First Nations in Yukon. Just over half
of them have concluded self-government agreements that do not address the question of their constitutional status.
When the parties to self-government or land claims agreements agree that the agreements are constitutionally
protected, they include a provision to this effect.

* The first “modern claims agreement”, the James Bay and Northern Quebec Agreement was concluded in
1975 by the Crees of Quebec, the Government of Quebec and Canada. Since then, land claims agreements have
been concluded with the Inuvialuit, Sahtu Dene, Gwitchin and Dogrib (or Tlicho) of NWT, with the Inuit of
Nunavut, which also resulted in the establishment of the new territory in 1999, with the Nisga’a of BC, and with
more than half of the fourteen Yukon First Nations. A number of self-government agreements have also been
concluded. Those containing the broadest law making authorities are with the Nisga’a and the Tlicho.

5 mRv. Badger [1996] 1 S.C.R. 771, the Supreme Court of Canada stated that prior to the enactment of s.
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aboriginal and treaty rights as of 1982 are constitutionally protected. This does not mean that
such rights cannot be infringed. In keeping with the view that Canadian aboriginal law is about
acknowledging and reconciling the pre-existence of organized aboriginal societies with the
assertion of Crown sovereignty,'® the Supreme Court has indicated that aboriginal and treaty
rights can be infringed where this can be justified. In litigation, a justification analysis is
undertaken after a determination is made that the rights claimed exist and were not extinguished
prior to 1982.

The justification analysis involves an assessment of whether (1) a valid legislative
objective is served by the infringement, and (2) if a valid legislative objective is found, whether
the infringing action is consistent with the honour of the Crown and the fiduciary nature of the
sui generis relationship between the Crown and the aboriginal peoples of Canada, including
whether its impact on the rights at issue is minimal.'” The Court has provided a fairly extensive
list of examples of valid legislative objectives, such as “the development of agricultural, forestry,
mining and hydroelectric power, the general economic development [of a province], protection
of the environment or endangered species, the building of infrastructure and the resettlement of
foreign populations to support these aims.”"®

In many cases, the Crown must engage in meaningful consultations with affected
aboriginal communities in order to satisfy the justification test. Failure to consult will not
necessarily prove fatal to the Crown’s case, but is an element to be considered when determining
whether the infringement of the right is justified. Further, in its decision in Delgamuukw, the

Supreme Court concluded that there is always a requirement to consult, which may in some

35 in 1982 the Crown was empowered to unilaterally modify or alter aboriginal and treaty rights by legislative and
other means. This is consistent with the 1990 Supreme Court of Canada decision in R v. Horseman [1990] 1 S.C.R.
901, which said that s. 12 of the Natural Resource Transfer Agreements between Canada and the three Prairie
provinces, enacted without any aboriginal input, effectively extinguished original treaty rights and replaced them
with others. The onus of proving that a treaty or aboriginal right has been extinguished via legislation lies with the
Crown.

16 Delgamuukw, supra note 9, at para. 142.

17 Discussed in Delgamuukw, supra note 9, at paras. 161 to 163, among other cases.

18 Ibid., at para. 165.
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circumstances require consent, when there is an infringement of existing aboriginal title."” The
courts have also suggested that there may be a requirement to consult in relation to provincial
hunting and fishing regulations that impact on existing rights.*’

Two important cases currently on appeal to the Supreme Court of Canada will assist in
the resolution of a question that has arisen in relation to the justification test — whether it is only
applicable once aboriginal rights have been established by statute, treaty or court decision, or is
triggered when a prima facie case can be made, or even when a claim is simply asserted, that
existing aboriginal rights will be infringed by a government decision or activity.?' To date the
Supreme Court has only discussed consultation in the context of established or proven section 35
rights. The Court has not determined how the justification analysis applies prior to the proof of
the existence of a right.

In practice, under Canadian law aboriginal rights analysis is not about absolutes, it is
about balancing sometimes competing interests. In trying to find the right balance, the federal
and provincial governments must be guided by the honour of the Crown arising from the sui
generis fiduciary relationship she has with aboriginal peoples.? It is fair to say that whether
aboriginal rights are actually established by treaty, court decision, or other means, or whether a
legal duty to consult is actually triggered or anticipated in a particular situation, it makes good
policy sense to involve aboriginal people in activities, decisions and planning that affects them

through effective consultation and, in appropriate circumstances, negotiation mechanisms. This

19 Ibid., at para. 168
20 Badger, supra note 15 and R. v. Marshall [1999] 3 S.C.R. 456.

21 For a discussion of the issues, see S. Lawrence and P. Macklem, From Consultation to Reconciliation:
Aboriginal Rights and the Crown’s Duty to Consult”, 79 Cdn. Bar Rev. 252 (2000). The decisions of the B.C. Court
of Appeal are reported at: Taku River Tlingit First Nation v. Ringstad, 2002 BCCA 59, and Haida Nation v. B.C. and
Weyerheueser, 2002 BCCA 147. The appeal was heard by the Supreme Court on March 25 and 26, 2004.

% There is a difference between the fiduciary relationship and fiduciary duties. The relationship between
the Crown and aboriginal peoples is characterized as a sui generis fiduciary relationship, which means that the
honour of the Crown is always at stake in its interactions with aboriginal peoples. In specific circumstances,
aboriginal communities may have valid reason to believe that the Crown will act exclusively in their best interests,
due to statutory obligation, unilateral promise, or mutual agreement. In those cases a fiduciary duty may arise.
Breach of a fiduciary duty carries different legal consequences than does a failure to uphold the fiduciary
relationship. The Supreme Court of Canada has clarified this distinction: Wewaykum Indian Band v. Canada,
[2002] 4 S.C.R. 245.
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can help to avoid unnecessary conflict or litigation and to develop a constructive relationship

between governments and aboriginal peoples.

B. Two Kinds of Negotiated Agreements - Comprehensive Land Claims and IBAs:

Two kinds of negotiated agreements that are used in Canada to define the rights and
obligations of aboriginal groups, governments and third parties are described in this section. The
first kind is referred to as “comprehensive land claims agreements”, which, as their name
suggests, comprehensively resolve uncertainties about the land rights of the aboriginal groups
that ratify them. These agreements are generally recognized as modern treaties that are
constitutionally protected under Canadian law thanks to section 35 of the Constitution Act, 1982,
which is described more fully above. The second kind is referred to as “impact benefits” or
“participation” agreements (hereinafter referred to as IBAs). IBAs are used to define the
relationship between aboriginal communities, natural resource companies and governments with

respect to a select development project or projects.

1. Comprehensive Claims Agreements

Although a fairly well developed legal and policy framework respecting many aboriginal
issues exists in Canada, “existing aboriginal rights” are not actually well defined. Indeed,
uncertainty in this regard, together with the encouragement of the courts,” has contributed to the

adoption of policy approaches that favour the negotiation of settlements respecting aboriginal

3 Delgamuukw, supra note 9, at para. 186, where Lamer C.J. stated: “Finally, this litigation has been both
long and expensive, not only in economic but in human terms as well. By ordering a new trial, I do not necessarily
encourage the parties to proceed to litigation and to settle their dispute through the courts. As was said in [R. v.
Sparrow [1990] 1 S.C.R. 1075, at 1105], s. 35(1) ‘provides a solid constitutional base upon which subsequent
negotiations can take place’. Those negotiations should also include other aboriginal nations which have a stake in
the territory claimed. Moreover, the Crown is under a moral, if not a legal, duty to enter into and conduct those
negotiations in good faith. Ultimately, it is through negotiated settlements, with good faith and give and take on all
sides, reinforced by the judgments of this Court, that we will achieve what I stated... to be a basic purpose of s.
35(1) — ‘the reconciliation of the pre-existence of aboriginal societies with the sovereignty of the Crown’. Let us
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rights over litigation. The Government of Canada has developed policies to guide it in the
negotiation of self-government agreements, comprehensive land claims, and specific claims
respecting unfulfilled treaty obligations.24 Given the land use focus of this paper, this section
describes comprehensive land claims agreements.

Comprehensive claims agreements are based on a co-management model whereby
affected aboriginal groups are directly involved in the management of lands and resources to
which they lay claim based on historic use and occupancy. Co-management agreements can be
“loosely defined as formal State-indigenous agreements specifying the parties’ respective rights,
powers and obligations regarding the management and allocation of resources in a specified
territory.”” The co-management model is an approach that accommodates the fact that
“constitutional protection of Aboriginal title and Aboriginal rights in Canada is not absolute”.”®
The model has been described as “a form of power sharing, although the relative balance among
parties, and the specifics of the implementing structures, can vary widely. Co-management does
not depend on proof of indigenous title or ownership of resources, but requires
acknowledgement by each party that the other has legitimate interests at stake.””’

The form of co-management agreement described here as an example, comprehensive
land claims agreements, has been used as a basis to negotiate settlements to resolve outstanding
land claims in large parts of Canada — Northern Quebec, much of the territory north of 60
degrees North latitude, and a large region in northern British Columbia. These agreements are
all different, but share many similarities. For example, the aboriginal party generally receives a

quantum of land which they own as a community in fee simple. In more recent agreements, that

quantum would include ownership of a portion of subsurface resources. In addition, their

face it, we are all here to stay.”

24 By name, they are the Comprehensive Land Claims Policy, Aboriginal Self-Government Policy, and
Specific Claims Policy. Information about them is available at: www.ainc-inac.gc.ca/ps/clm/index_e.html, (last
visited 3/24/04).

23 p. Macklem and E. Morgan, “Indigenous Rights in the Inter-American System: The Amicus Brief of the
Assembly of First Nations in Awas Tingni v. Republic of Nicaragua”, 22 Human Rights Quarterly 569 (2000), at
592.

2% Ibid., at 581.
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hunting, fishing and harvesting rights would be recognized in a larger settlement area
corresponding to a negotiated interpretation of the extent of their traditional lands. Further, the
aboriginal party would be directly involved in the management of the lands in the settlement area
through various land use, environmental assessment and planning boards made up of
representatives of both government and the aboriginal party. Some of these agreements include
additional self-government components, such as law making authority respecting certain matters,
but that is not the focus of this paper. In short, aboriginal groups that are party to these
agreements exercise considerable authority within the land claim settlement area (and sometimes
beyond, as some of the co-management mechanisms have authority over matters extending
outside the settlement area).

It is important to note that it is no accident that land claims agreements have been used
where they have in Canada — essentially the North. This is an area that is less populated, in
which the aboriginal population is sometimes in the majority, and in which, generally speaking,
the aboriginal peoples concerned had not yet entered into treaties with the Crown. Nevertheless,
this is an important region for Canada economically as a great deal of natural resource potential
exists there, some of which has been tapped, some of which has not. Indeed, a desire to open up
the North to development has been a factor that has encouraged successive governments to
clarify land ownership and aboriginal rights issues through negotiated agreements.

Although the precise factors at play in Canada that have created a basis for the
negotiation of comprehensive land claims may not exist in other countries, this does not mean
that the co-management techniques and mechanisms that have been established through these
agreements are not relevant or adaptable in other parts of the Americas. Any country in which
natural resources can be found on indigenous traditional lands can learn from the Canadian
experience and draw upon it. Key features of comprehensive land claims agreements include the
following: (1) they provide a concrete foundation upon which aboriginal rights, clarified through
negotiation, can be respected by all interested parties and upon which important economic

development initiatives can proceed; (2) they place aboriginal communities that will be directly

27 1bid., at 592.
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affected by resource extraction projects at the centre of decision making concerning the use of
the lands concerned, making their interests, cultural values and traditional knowledge a guiding
force in planning, implementation, mitigation and reclamation; and (3) they ensure that

aboriginal parties to them share in the benefits of resource development projects on their lands.

2. Impact Benefits Agreements

IBAs are generally negotiated directly by aboriginal groups and companies to address
benefit sharing with respect to specific resource development projects. They are not intended to
resolve broader outstanding land rights issues. Government is sometimes also a party to these
agreements, but this is not always the case.

IBAs can address a wide range of issues such as employment, training, environmental
protection and monitoring, social and housing programmes, the protection of burial and sacred
sites, and other matters. The purpose of IBAs is to increase the participation of aboriginal
groups in the benefits of natural resource development projects in their traditional territories, and
to reduce the harmful impacts that such projects can have on aboriginal communities and
interests. These agreements sometimes include features of a co-management model, such as
joint environmental monitoring.

IBAs are negotiated for different reasons in Canada. First, in some cases either settled
land claims agreements between Canada and Aboriginal groups specifically require them before
development can proceed on aboriginal lands in the land claim area, or aboriginal groups make
them a condition of their consent to development on lands ceded to them through a land claim
agreement. The former situation only currently arises in the context of the Nunavut Land Claims
Agreement and Inuvialuit Final Agreement, which together cover more than half of Canada’s
land mass North of 60 degrees north latitude. The NLCA provisions are the more detailed of the
two. Section 26.2.1 provides that “no Major Development Project [as defined in the NLCA]

may commence until an Inuit Impact Benefits Agreement is finalized in accordance with [the
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NLCA],” unless the proponent and Nunavut Tunngavik Incorporated (NTI), the organization that
represents the Inuit beneficiaries of the claim, agree that an IBA is unnecessary, or the parties
cannot conclude an IBA within a specified period of time, in which case arbitration is
available.”® The latter situation can arise where development is proposed on lands that are owned
by an aboriginal group as a result of a land claim agreement. All comprehensive claims
agreements include provisions giving the aboriginal group, as a collectivity, title to a specified
amount of land. Accordingly, even where a settled land claim agreement does not specifically
require IBAs, they may be a condition for development on Aboriginal-owned lands.

Second, in cases in which aboriginal rights are asserted but not settled, companies might
voluntarily enter into IBAs to avoid litigation about aboriginal rights and title. Aboriginal
litigation can be exceptionally time consuming as claims that aboriginal rights exist can involve
lengthy evidence heavy proceedings, often including oral testimony respecting traditional use
and occupancy. Although courts have in a number of recent cases shown a willingness to
consider the arguments of aboriginal claimants that they have aboriginal rights or title in judicial
review applications challenging regulatory permitting decisions, rather than restricting such
issues to proceedings that include the trial of evidence, this may give little comfort to resource
development companies since even these proceedings delay a project, and can result in a
decision quashing a regulatory approval and requiring that the regulatory process be repeated in
a satisfactory manner. Further, in a recent judicial review application challenging a forestry
permit, the British Columbia Court of Appeal held, for the first time in Canada, that the
corporation that had sought the permit in question itself also had a duty to consult the affected
aboriginal group.” Prior to this decision, the duty had only been imposed on the Crown.
Although this case has been appealed to the Supreme Court of Canada for a final determination,
given the possibility that courts will uphold aboriginal rights in unexpected ways, resource

development companies that intend to make a considerable investment in a project often

28 Copies of the Nunavut Land Claims Agreement and Inuvialuit Final Agreement are available at
www.ainc-inac.gc.ca (Last visited 6/4/04).

% Haida Nation v. B.C, (Minister of Forests) and Weyerhaeuser, 2002 BCCA 147.




International Law and Indigenous Sustainable Development — Negotiated Agreements

14

prudently decide that it is better to negotiate with affected aboriginal groups up front in order to
ensure that the project proceeds as smoothly as possible the first time around.

Third, in some cases, on an ad hoc basis, best efforts IBA negotiations may be
encouraged by government as part of the regulatory approvals process required to permit
development to proceed. There are a number of public policy objectives that may be served by
IBAs, such as those of (1) involving local communities in decisions and developments that affect
them (and can bring benefits to them), (2) avoiding costly and lengthy litigation, (3) encouraging
development in remote areas that is as beneficial as possible to economically disadvantaged
communities, and (4) fulfilling Crown obligations to aboriginal people. To date, there is no
statute containing a requirement that an IBA be negotiated, although the two land claims
agreements mentioned above have legislative effect. Instead, IBA negotiations may be

encouraged as a matter of good public policy.

3. Summary Comments

Clearly, quite apart from the foregoing overview of two kinds of negotiated agreements,
governments and natural resource companies anywhere in the Americas can, and sometimes do,
take steps to involve local communities in numerous ways in resource extraction projects to
ensure that, by sharing the benefits of a project with the community, the operation is approved by
regulatory authorities and runs more smoothly. Indeed, governments may actively and forcefully
encourage companies to take steps that are in the interest of affected communities regardless of
whether any indigenous rights issues are applicable.

What distinguishes these negotiated agreements, however, is that their use is motivated in
large part by legal considerations arising from indigenous rights and claims. As a result of the
legal protections they enjoy, aboriginal communities in Canada increasingly recognize that they
need not bend easily to threats that a company will simply walk away from a major project rather
than make concessions, or concede too quickly when insufficient incentives are offered. In

short, the legal protections have given aboriginal groups some bargaining power when it comes
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to developments on their traditional lands.

On the other hand, natural resource companies typically carry exceptional political and
economic weight, particularly when they propose projects in underdeveloped regions.
Aboriginal communities in remote areas, whether they have rights and title or not, can benefit
from development projects that bring jobs and economic security, if only for limited periods of
time. Finally, the third party in this relationship, the relevant level of government, depending on
where a project is proposed, continues to be the regulatory gatekeeper for natural resources
projects. It bears responsibility for a wide array of broad public policy interests in addition to
that of improving the prospects for aboriginal communities. The result is a complicated
interplay between the three parties that are involved in negotiations: the aboriginal group with its
legal and cultural hook, the natural resource company with its economic clout,’® and, on the
sidelines, government officials with their public policy priorities at stake and their regulatory
levers at the ready.

Natural resource development projects can have significant adverse effects on
communities, from pollution and displacement, to the creation of tension and economic
inequalities. They can also carry extensive economic benefits. In many cases, communities are
unable to share in these benefits due to “limited experience and skill development, inadequate
access to information and limited funding opportunities.”' One way to minimize the negative
impacts of natural resource development projects and maximize the benefits is through
negotiated agreements.

On the other hand, these agreements do not always bring about the results that aboriginal
groups might hope for. Since they are the result of negotiation, they contain provisions that may
be open to various interpretations, and that may not address all of the matters that an aboriginal

group might like or that may do so in unsatisfactory ways. This suggests that they must be

3% As noted earlier in the paper, natural resource companies are not always directly involved in the
negotiated agreements discussed in this paper. Comprehensive land claims negotiations are strictly between
governments and aboriginal groups. However, one reason to resolve land claim disputes is to increase investor
confidence in the stability of a country or region.

31 Sosa and Keenan, Impact Benefit Agreements between Aboriginal Communities and Mining Companies:
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negotiated with care. Although the experiences of aboriginal groups in Canada that have entered
into such agreements have been mixed, with some achieving more positive results than others,
overall such agreements can be helpful tools. Comprehensive land claims agreements clarify the
rights and interests of the aboriginal group concerned on a broad scale, increasing certainty for
all parties and enhancing the group’s economic and political clout and prospects. Project
specific IBAs, meanwhile, can help affected aboriginal groups secure benefits from resource
development on their lands. Both kinds of negotiations require best practice information sharing
among aboriginal communities, as well as the commitment of significant capacity building

resources by governments and corporations.

II. INDIGENOUS RIGHTS AT INTERNATIONAL LAW AND NEGOTIATED
AGREEMENTS

Some natural resource development companies have operations in Canada and in
countries in Latin America. For example, BHP Billiton, the largest natural resource company in
the world,** operates the Ekati Diamond Mine in northern Canada and the Tintaya Copper Mine
in Peru. The fact that these operations are owned by the same company has made them a natural
subject of scrutiny by non-governmental organizations that are interested in comparing North
American projects to those in South America.*® A report prepared by the Oxfam Community
Aid Abroad’s Mining Ombudsman in 2001 suggests that community members and non-
governmental organizations had grave concerns at that time about Tintaya (some of which arise

from the operation of the mine prior to the mine’s privatisation by the Peruvian Government in

Their Use in Canada, October 2001, http://www.cela.ca (last visited 6/2/04).
32 This is stated on the company’s website at www.bhpbilliton.com (last visited 6/2/04).

33 Mining Watch, the Canadian Environmental Law Association and Peru-based NGO, Cooperacion, have
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1995).*

The Canadian Environmental Law Association suggests that a comparison of the Tintaya
and Ekati mines indicates that the sustainable development-related concerns of affected
indigenous groups have been better addressed at Ekati.*® In particular, affected indigenous
groups there have entered into IBAs with the company, together with an environmental
agreement establishing a co-managed independent monitoring agency that includes aboriginal,
government and company representatives. In addition, the aboriginal people upon whose
ancestral lands Ekati sits, the Dogrib, or, in their own language, the Tlicho, recently concluded a
comprehensive land claim and self-government agreement with the relevant levels of
government (federal and territorial).’® These different forms of negotiated agreements, and the
legal foundations upon which they rest, arguably place the aboriginal communities affected by
Ekati in a better position to ensure that their sustainable development priorities are met than the
indigenous groups affected by the Tintaya mine. It may be that the enhanced bargaining power
of indigenous groups in Canada associated with the legal protections that reinforce their
traditional property, hunting, and other “aboriginal rights” puts them in a position to demand
more from the federal and provincial governments and from resource development companies
respecting projects that are proposed on their ancestral lands than indigenous groups in Peru.

Indigenous peoples in North and South America are incredibly diverse in terms of
culture, history, and social, economic and political circumstances. Nevertheless, there are many
similarities between them, which accounts in part for their ability to work together in an
international indigenous peoples’ movement. In both continents, indigenous communities are
over-represented on the bottom rung of the economic and social ladder in the countries in which

they live.”” At the same time, many constitutions in those countries contain provisions

taken an interest in the two mines.
** The report is available at http://www.caa.org.au/campaigns/mining/ombudsman/2001/tintaya.html (last
visited 6/3/04). The report includes some comments provided by BHP in response to the allegations made against it.

33 See K. Traynor, A Tale of Two Standards, 26(4), (Sept. — Dec. 2001), Canadian Environmental Law
Association, Intervenor (Newsletter), available at www.cela.ca (last visited 6/2/04).

3% The Tlicho Final Agreement is available at www.ainc-inac.gc.ca (last visited 6/3/04).

3 .
7 S. Weissner, supra note 5, at 66.
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protecting, albeit to significantly varying degrees, indigenous interests.*® However, this has not
necessarily meant that indigenous peoples benefit from natural resource projects. Developments
in the international law of indigenous rights may be unfolding in such a way that a more rigorous
approach to impact and benefits issues in relation to indigenous communities might make sense
in Peru and other countries in Latin America, both from the perspective of community
development, which arguably has long been true, and from the perspective of legal risk control,
which is increasingly becoming true as well. Evolving international standards respecting
indigenous rights may, of course, in turn impact upon the development of domestic law in
Canada by clarifying and strengthening legal protections for indigenous rights internationally.
International fora have been an important venue for the advancement of indigenous rights
claims. For example, in the early 1970s, the Cree Nation of Northern Quebec used international
pressure tactics, along with domestically focused techniques, to try to stop the development of an
extensive hydroelectric project in Cree traditional territory in Northern Quebec. Cree lobbying
efforts in New York, an important client for the electrical power that would be generated from a
series of proposed dams, were instrumental in guiding the governments of Canada and of Quebec
to the negotiating table. As a result, before the dams were built the James Bay and Northern
Quebec Agreement, the first comprehensive land claim settlement in Canada, was signed. Today
the Crees of Quebec are in good position to exercise significant control over government and
corporate development plans in relation to their traditional lands.* The Crees now have
representatives in Geneva and New York and participate actively in an international indigenous
movement comprised of a diverse group of distinctive peoples that share, to varying degrees, a
history characterized by disadvantage and oppression, a strong connection to cultures that
distinguish them from the dominant groups in the states in which they live, and, in most cases, a

commonly asserted claim to land rights. These links are particularly strong among the

38 ;. . . .
1bid for a comparative discussion.

39 For example, the Crees recently entered into an “Agreement concerning a New Relationship between
Hydro-Quebec and the Crees of Eeyou Istchee”, which will help ensure that Cree interests are served in any hydro-
electric develops in Northern Quebec. For more information, see the relevant Hydro-Quebec press release dated
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indigenous peoples of Australia and North and South America, despite many differences
between them, doubtless including respecting their various visions for the future of their

communities.

A. Some Relevant International Standard Making:

The international legal system is based on the premise that States are sovereign entities
that are the sole subjects of international law. Early in the 20" century the international system
was described by reference to billiard ball States crashing one into the other.** The domestic
treatment of the contents of each billiard ball was regarded as a matter of sovereignty of little
interest to the international community. Beginning after World War 11, this vision of the
international system, perhaps never very accurate, has progressively accommodated a shift in
favour of consideration of the rights of individuals and peoples and the responsibilities of those
who govern them.

Over the course of twenty years or so, indigenous peoples have emerged as one of the
most important “non-State” actors in the international theatre. Today, representatives of
indigenous groups are more frequently able to express their concerns in various international
fora alongside representatives of States, international organizations more frequently integrate
consideration of indigenous issues in their work and activities, and States more frequently
experience recriminations internationally for discrimination against indigenous groups living
within their borders.

On the basis of a number of developments in the last twenty years, indigenous groups
have managed to influence the international system in a number of profound ways. These

developments include: (1) the increased use by indigenous groups of international human rights

April 19, 2004, at www.hydroquebec.com/releases (last visited 6/2/04).

The “billiard ball” analogy is attributed to Oppenheim and is discussed by B. Kingsbury in “Sovereignty
and Inequality”, 9(4) Eur. J. of Int’l L., available at www.ejil.org/journal/Vol9/No4/art1-01.html, (last visited
10/3/03. Kingsbury notes that the orthodox view throughout most of the 20™ century was that the ... division of the
world into functionally and juridically similar territorial units implied that, provided the entity was treated
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complaints mechanisms; (2) the on-going negotiations towards declarations on indigenous rights
at the Organization of American States (OAS) and United Nations (UN); (3) the ever-increasing
attention being paid to indigenous issues by a variety of international organizations; and (4) the
efforts by the members of the UN to integrate the consideration of indigenous issues in all
relevant international activities in which they participate via in particular the establishment of the
UN Permanent Forum on Indigenous Issues.”!

Despite the considerable success that indigenous peoples have had in making their voices
heard at the international level, a widely accepted elaboration of their rights at international law
has not yet occurred. Instead, indigenous rights are addressed piecemeal in various instruments,
by various treaty bodies and through various processes. The lack of a widely accepted
elaboration — a declaration endorsed by the members of the United Nations or a widely ratified
international convention, for example — does not mean that international norms respecting
international indigenous rights are not evolving. Indeed, some commentators argue that such
norms have already emerged and are part of customary international law — the body of
international law derived from shared State practice undertaken based on the widely accepted
view that such practice is governed by internationally recognized rules.

Such a position is easier to hold for those who have a flexible view of what constitutes
State practice in the early part of the new century. Benedict Kingsbury, for example, has
described World Bank operational policies that make Bank funding conditional on a State’s
treatment of its domestic indigenous population as a non-traditional candidate for designation as

a source of “customary international indigenous rights law”.** He states that “the iteration,

internationally as a state, its domestic structure and regime type did not matter.”

1 The UN Permanent Forum on Indigenous Issues was established by the UN Economic and Social
Council (ECOSOC) in accordance with its resolution E/RES/2000/22 as a subsidiary organ of the Council. The
Forum consists of 16 members, 8 of which are appointed by governments and elected by the Council and 8 of which
are appointed by the President of the Council, following broad consultations with indigenous organizations. The
Forum acts as an advisory body to the Council with a broad mandate to consider and report on Indigenous issues.
For more information, see the Forum website: www.un.org/esa/socdev/pfii (last visited 6/2/04).

2 See B. Kingsbury, “Operational Policies of International Institutions as Part of the Law-Making Process:
The World Bank and Indigenous Peoples”, The Reality of International Law: Essays in Honour of lan Brownlie,
1999.
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elaboration, and application of norms involves interactions and dialogues among public
international institutions, national law and policy, indigenous peoples, NGOs, market actors, the

academy, and others.”*

If Kingsbury is correct, the elaboration of international indigenous
rights is indeed active as more and more international and national players participate in
dialogue about indigenous issues. On the other hand, Kingsbury’s attention to non-traditional
candidates for international norm creation may reflect a lack of less contentious evidence of
State practice and opinio juris respecting customary international law on indigenous rights.

James Anaya argues that indigenous peoples have used the international system to more
radically alter the State sovereignty norm than that brought about by the internationalization of
individual human rights. In Anaya’s view, indigenous claims to group autonomy and collective
rights of control over lands and resources challenge the primacy of the State more fundamentally
than do the assertions of classical human rights theory. Further, indigenous groups have used
international human rights to shift policies addressing indigenous peoples from a focus on
assimilation to one based on respect, and have gained recognition as having a unique status that
merits their enhanced participation in international processes.**

For Anaya, customary international norms respecting indigenous rights have already
emerged in binding form. This view tends towards one end of a spectrum, and may not be
shared by many States. However, States cannot deny, in the words of Bob Dylan, that
“something is happening”, even if they “don’t know what it is* in relation to the process of
international norm creation respecting indigenous rights. Some of the important “things that are

happening” in this regard include the following.

1. International Human Rights Law

Among the non-regional multilateral international human rights instruments, the

3 Ibid, at 327 to 328.

s Anaya, “Indigenous Peoples and International Law Issues, (1998) 92 Am. Soc’y Int’l L. Proc. 96, at
96 to 98.
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provisions of the Universal Declaration of Human Rights respecting the right to own property
alone as well as in association with others (Article 17) and respecting cultural cooperation and
cultural development (Articles 13, 55, 57, and 73), as well as the provision of the International
Covenant on Civil and Political Rights (the ICCPR) respecting the protection of minorities
(Article 27) and respecting self-determination (Article 1) are regarded by indigenous advocates
as sources of international protection for indigenous rights.

Whether indigenous rights can be effectively upheld through existing international
human rights instruments, including those addressing minority rights, or require the development
of new concepts is a question that polarizes discussion about indigenous rights. On one side, it is
argued that the historic problems to be overcome for indigenous peoples are long-standing
discrimination and unequal treatment that can be rectified through the conscientious application
of human rights principles.*® On the other side, it is suggested that the human rights programme
has proven to be a failure that is most strikingly evident in the many cases of injustice that
continue to be experienced by indigenous peoples in many parts of the world.*’

A review of indigenous human rights and minority-based claims relying on domestic and
international legal instruments indicates a mixed record of success for the claimants. Benedict
Kingsbury argues that this should not lead to the conclusion that reliance by indigenous groups
on the human rights programme should be discarded.®® It can provide the basis for certain
minimum standards and there is value in having more than one avenue available to seek redress
for violations of indigenous rights. However, the application of classical human rights doctrine
to indigenous peoples often must be carefully modified to address the distinct histories, cultures
and identities of indigenous peoples. Further, in some cases alternative concepts “related to, but

going beyond” individual human rights are sought, and are “increasingly influential in judicial

B, Dylan, Ballad of a Thin Man, Copyright 1965.

* B. Kingsbury, “Reconciling Five Competing Conceptual Structures of Indigenous Peoples’ Claims in
International and Comparative Law”, People’s Rights, 2001, at 71.

*7 Ibid. at 72.

* Ibid. at 78.
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practice and political negotiations relating to indigenous peoples’ claims.”*

The manner in which indigenous peoples’ claims have extended the human rights
programme and in some ways gone beyond it is evident with respect to the concept of self-
determination that is addressed in Article 1 of the ICCPR and of the International Covenant on
Economic, Social and Cultural Rights ICESCR).” Indigenous peoples generally seek
autonomy and political participation within the states in which they live, rather than
independence. In this regard, their claims are clearly a challenge to the view of the state as the
dominant body to which allegiance is owed and identity defined, as suggested above, but is not a
complete rejection of its role. “Most of the groups participating in the international indigenous
peoples movement, . . . expect to continue in an enduring relationship with state(s) in which they
presently live,” which also reflects the expectations of the governments of the states involved.”'
As a result, the notion of indigenous self-determination has become more widely accepted by
states than it would were it more radically focused on independence.

Article 27 of the ICCPR is also of particular interest because it has been interpreted by
the Human Rights Committee in complaints brought before it by representatives of indigenous
groups via the Optional Protocol to the ICCPR.>® The Optional Protocol establishes a
mechanism through which individuals can lodge complaints about alleged violations of the
human rights described in the Covenant. In its General Comment respecting Article 27, the
Committee has shown a desire to accommodate aspects of indigenous rights claims related to

cultural matters. For example, the Committee has suggested that positive legal measures may be

9 Ibid.

3% Common Article 1 in the two Covenants provides: “All peoples have the right of self-determination. By
virtue of that right they freely determine their political status and freely pursue their economic, social and cultural
development.”

g, Kingsbury (2001), supra note 46 at 91.

52 Article 27 of the ICCPR provides: “In those States in which ethnic, religious or linguistic
minorities exist, persons belonging to such minorities shall not be denied the right, in community with the
other members of their group, to enjoy their own culture, to profess and practice their own religion, or to
use their own language.”
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required to ensure the enjoyment of the rights set out in the Article, and further that culture
manifests itself in many forms, “including a particular way of life associated with the use of land
resources, especially in the case of indigenous peoples.”

The Committee’s general approach to indigenous complaints appears to embrace the
notion that competing interests must be balanced by States, but with a view to rights based

bottom lines. For example, the Committee has stated that:

A State may understandably wish to encourage development or allow economic activity by
enterprise. The scope of its freedom to do so is not to be assessed by reference to a margin
of appreciation, but by reference to the obligations it has undertaken in Article 27. Article
27 requires that a member of a minority shall not be denied his right to enjoy his own
culture. Thus, measures whose impact amount to a denial of the right will not be
compatible with the obligations under Article 27. However, measures that have a certain
limited impact on the way of life of persons belonging to a minority will not necessarily
amount to a denial of the right under Article 27.>*

In determining whether the right to enjoy one’s culture is actually denied as opposed to
“impacted in a limited way”, the Committee will consider whether the members of the minority
in question were given opportunities to participate in the decision making process related to the
measures that a complaint relates to, and whether the minority will continue to be able to benefit
from its traditional economy.” Key principles identified by the Committee in relation to Article
27 include the following: (1) a balance of interests in the carrying out of government activities,
with due regard to the core human rights obligation at stake, should be achieved; (2) affected
indigenous groups should be involved in relevant decision making; and (3) affected indigenous
groups should still be able to benefit from their traditional activities and economies after the
government activity is undertaken. These key principles reflect some of those found in Canadian

law, as discussed above.

> Human Rights Committee General Comment No. 23, adopted during the Committee’s 50™ session in
1994, para. 7. For a discussion, see S. Prichard and C. Heindow-Dolman, “Indigenous peoples and international
law: A critical overview”, (1998) 3 AILR 473.

% Lansmann v. Finland (511/1992), ICCPR, A/50/40/ vol. II (26 October 1994), 66
(CCPR/C/52/D/511/1992) at para. 9.4.

> Mahuika v. New Zealand, supra note 104, at para. 9.5.
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2. International Environmental Law

A second field of international law in which indigenous issues have received attention is
that respecting the environment where the topic of traditional knowledge (TK) has been given
some prominence internationally as a feature of sustainable development. At the 1992 United
Nations Conference on the Environment and Development in Rio de Janeiro, a number of
instruments were elaborated that include consideration of TK issues.”® The most important of
these is the Convention on Biological Diversity (CBD), which was signed by most of the 178
governments that attended the Rio Conference. Today the CBD is one of the most widely
ratified international treaties currently in force.”” It includes three main objectives: (1) the
conservation of biological diversity; (2) the sustainable use of its components; and (3) the fair
and equitable sharing of the benefits arising out of the utilization of genetic resources.”®

The CBD recognizes the unique contribution indigenous peoples and their traditional
knowledge make to sustainable development. First, in the preamble to the Convention the
Parties recognize “the close and traditional dependence of many indigenous and local

communities embodying traditional lifestyles on biological resources, and the desirability of

%% Besides the CBD, the Rio Declaration on the Environment and Development and Agenda 21, a
comprehensive plan of action for the world with respect to sustainable development address TK. Principle 22 of the
Rio Declaration proclaims that: “Indigenous people and their communities and other local communities have a vital
role in environmental management and development because of their knowledge and traditional practices. States
recognize and duly support their identity, culture and interests and enable their effective participation in the
achievement of sustainable development.” Chapter 26 of Agenda 21 is entitled “Recognizing and Strengthening the
Role of Indigenous People and their Communities”. It includes the following objective, which governments “should
aim at fulfilling”, “in full partnership with indigenous people and their communities”, “where appropriate”: “26.3(a)
Establishment of a process to empower indigenous people and their communities through measures that include:
(ii1). Recognition of their values, traditional knowledge and resource management practices with a view to
promoting environmentally sound and sustainable development.” The full texts of the Rio Declaration and of
Agenda 21 are available at www.un.org/esa/sustdev/documents, (last visited 3/22/04).

" There are 188 Parties to the CBD. Canada ratified the Convention on April 12, 1992. A noteworthy
non-Party is the United States, which has signed the Convention, but not ratified it. A list of Parties is available at
the CBD website: www.biodiv.org, together with a copy of the Convention. A number of countries in Latin
America are leaders in the implementation of the CBD.

8 CBD, Article 1.




International Law and Indigenous Sustainable Development — Negotiated Agreements

26

sharing equitably benefits arising from the use of traditional knowledge, innovations and
practices relevant to the conservation of biological diversity and the sustainable use of its
components.” Article 10(c) states that each Contracting Party shall, “as far as possible and as

29 <¢

appropriate”, “[p]rotect and encourage customary use of biological resources in accordance with

"> Most importantly, the CBD includes the only reference to

traditional cultural practices...
traditional knowledge currently to be found in any binding international treaty. Article 8

provides:

Each Contracting Party shall, as far as possible and as appropriate:

(j) Subject to its national legislation, respect, preserve and maintain knowledge, innovations
and practices of indigenous and local communities embodying traditional lifestyles relevant
for the conservation and sustainable use of biological diversity and promote their wider
application with the approval and involvement of the holders of such knowledge,
innovations and practices and encourage the equitable sharing of the benefits arising from
the utilization of such knowledge, innovations and practices.®”’

Although it is qualified by the words “as far as possible and as appropriate” and by
reference to national legislation, Article 8] establishes important State obligations respecting the
utilization of traditional knowledge: (1) TK should be respected, preserved and maintained; (2)
the approval and involvement of traditional knowledge holders should be sought in the
promotion of the wider application of TK; and (3) the equitable sharing of the benefits arising
from the utilization of TK should be encouraged. Although it is not the focus of this paper,
clearly Article 8j raises the issue of negotiated agreements as a means to satisfy the obligations it

expresses concerning access to and utilization of TK.

3. Indigenous Rights Instruments

59
60

Ibid., Article 10(c).

Ibid, Article 8j. Other articles of particular interest in relation to traditional knowledge include Article
15, which addresses genetic resources, Article 16 on transfer of technology and Article 22 on the relationship
between the CBD and other international conventions.
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In addition to general international human rights instruments and the CBD, ongoing
efforts among member States of international governmental organizations to iterate instruments
addressing indigenous rights specifically provides more fodder for the consideration of treaty
bodies, non-governmental organizations, domestic courts, governments, indigenous peoples’
representatives, and others engaged in debate about the existence and nature of those rights.
However, few such instruments exist. One example is the International Labour Organization
(ILO) Convention (No. 169) concerning indigenous and tribal peoples in independent
countries.”! Part II of the Convention addresses indigenous land rights, stating that the “rights of
ownership and possession of the peoples concerned over the lands which they traditionally
occupy shall be recognized” (Article 14) and that the “rights of the peoples concerned to the
natural resources pertaining to their lands shall be specially safeguarded”, which rights include
the right to participate in the use, management and conservation of these resources (Article 15).
The application of Part II by governments is to be premised on “the special importance for the
cultures and spiritual values of the peoples concerned of their relationship with the lands or
territories, . . . which they occupy or otherwise use” (Article 13).

Although the Convention places indigenous issues squarely on the ILO agenda, and is
binding on the countries that have ratified it, its status at international law is limited, and
mechanisms for its enforcement are virtually non-existent. This is because the Convention has
been ratified by only 17 States and the ILO does not include a means for individuals to lodge
complaints about alleged violations, such as that created by the Optional Protocol to the ICCPR.
Many of the countries that have been most closely involved in indigenous rights discussions
since 1989, such as the United States, Canada and Australia, are not parties. It has, however,
been ratified by many of the countries of Latin America.®”

Other than ILO Convention 169, international instruments specifically addressing

1 ILO Convention 169 is available at www.unhchr.ch/html/menu3/b/62.htm, (last visited 3/31/04). The
Convention was adopted by the ILO Governing Body on June 27, 1989 and came into force on Sept. 5, 1991.

62, Weissner, supra note 5, at 100 n.300.
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indigenous rights are either non-binding® or in draft form only. Of these instruments, the most
important are the two separate draft declarations on indigenous rights currently being discussed
at intergovernmental working groups under the auspices of the UN and the OAS.®* If they are
ever adopted, these declarations will occupy a central position in the articulation of international
indigenous rights, although they too would be hortatory and non-binding instruments. However,
even in their current form, the draft declarations have been referred to as sources of relevant
principles of international law®, including by the Supreme Court of Canada.’® Their
significance to questions about the existence of international indigenous rights should not be
ignored regardless of their current status.

Discussions at both the OAS and UN working groups on the draft declarations are
addressing a number of contentious and challenging issues, such as the right of indigenous
peoples to self-determination, the nature and scope of any collective rights, and the elaboration,
in a thorough manner, of indigenous rights to land and resources. Both working groups are
conducting their negotiations on the basis of draft texts prepared by experts. Although there are
important differences between them, including the fact that indigenous representatives have been

granted a greater degree of participation in the UN working group than in that operated at the

% For example, the UN General Assembly and UN Human Rights Commission have adopted resolutions
respecting indigenous issues annually for a number of years. These declarations are non-binding hortatory
statements. Some argue that they do have an effect on the generation of international norms over time, particularly
where accompanied by other evidence that they reflect generally accepted principles of law.

* The UN Draft Declaration on the Rights of Indigenous Peoples is included in document
E/CN.4/sub.2/1994/2/Add.1 (1994). It is available at www1.umn.edu/humanrts/instree/declra.htm, last viewed
March 31, 2004. The Proposed American Declaration on the Rights of Indigenous Peoples was approved by the
Inter-American Commission on Human Rights on February 26, 1997. This is the text that has been the basis for
negotiations since then. The Chair of the Working Group to Prepare the Proposed American Declaration on the
Rights of Indigenous Peoples has prepared a consolidated text that includes proposed revisions, dated June 2003.
The consolidated text is available at
www.dialoguebetweennations.com/OASdeclaration/english/Consolidated TextofDD.htm, (last visited 3/31/04).

85" See Inter-American Commission on Human Rights, Mary and Carrie Dann v. United States, Report
75/02, December 27, 2002, paras. 128 to 130; Inter-American Commission, Maya Indigenous Communities of the
Toledo District v. Belize, Report 96/03, October 24, 2003; and Inter-American Court of Human Rights, 7he Case of
the Mayagna (Sumo) Awas Tingni Community v. Nicaragua, supra, note 3, concurring opinion of Judge Sergio
Garcia Ramirez.

% The UN and OAS draft Declarations and ILO Convention 169 are referred to by the Court in Mitchell v.
M.N.R. [2001] 1 S.C.R. 911, although they do not appear to have been relied upon for the Court’s decision.
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OAS, for the most part the rights described in the two draft texts are similar. Accordingly, the
following discussion focuses on the UN Draft Declaration on the Rights of Indigenous Peoples
(the draft Declaration).

In 1993, the UN Working Group on Indigenous Populations (WGIP), a working group of
five experts, completed a ten year process of drafting a declaration on the rights of indigenous
peoples, during which time they took into account input from States and indigenous people.

In 1995, a working group of states (the ad hoc open ended Working Group on the Draft
Declaration (WGDD)) was established by the UN Commission on Human Rights, and given the
responsibility to elaborate a Declaration for adoption by the UN General Assembly. The CHR
also committed in that resolution to adopt a Declaration by the end of the International Decade of
the World’s Indigenous People (1994-2004). At its first meeting, the WGDD agreed to use the
draft Declaration prepared by the experts as the basis for its work.

With the end of the decade approaching, pressure has increased within the WGDD to
achieve a declaration that can be forwarded through the UN for adoption by the General
Assembly. Given the fact that only a couple of the articles in the draft have been provisionally
adopted to date, and the number of different positions that have been tabled by States during
recent sessions,”’ it would be surprising if consensus on the document emerges before the end of
2004, the target date for adoption. It is more likely that the mandate of the WGDD will have to
be extended in order to complete the process.

Generally, progress at the WGDD has been very slow. Some indigenous representatives
insist that the declaration must be submitted to the General Assembly and adopted as is. Most
States that are active in the process, however, seek changes to some or all of the draft articles.®®
Although it would not be a binding treaty, a UN declaration on the rights of indigenous peoples
would be used widely by indigenous groups and their supporters (including States in some cases)

to advance their interests, by international treaty bodies and others to interpret and define

67 See, for example, the last two reports of the Chairperson-Rapporteur of the Working Group:
E/CN.4/2003/92 and E/CN.4/2004/81.
% Ivid
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international indigenous rights, and by domestic courts to inform their interpretations of relevant
domestic law.®” The OAS process towards the adoption of a declaration on indigenous rights is
following a similar timeline, and will also likely be widely used if it is ever adopted, although it

will have a hemispheric rather than universal focus.

B. The Inter-American Human Rights System and Awas Tingni Decsion

Progress in efforts to adopt a declaration on indigenous rights applicable among OAS
member countries will complement the fact that the regional Inter-American human rights
system already occupies a position at the leading edge of developments in international
indigenous rights. Indigenous rights have been considered by the Inter-American Court on
Human Rights (the Court) and the Inter-American Commission on Human Rights (the
Commission), both of which are established under the Inter-American Convention on Human
Rights (IACHR). Canada and the United States are not parties to the IACHR, but as members of
the OAS, are subject to the American Declaration of Rights and Duties of Man (the American
Declaration), which has been the subject of complaints by indigenous groups from those two
countries. Individuals can lodge complaints with the Commission against OAS member States
on the basis of violations of the articles of the Declaration. Reports by the Commission about
the merits of such complaints have no binding force, but carry moral weight internationally.

Both the Court and the Commission have taken a keen interest in the rights of the
indigenous peoples of the Americas. To date, the cases concerning indigenous peoples that have

come before these bodies have addressed questions about indigenous rights to real property.” Of

9 1t is always possible that the declaration, if adopted, would become the basis for a future treaty on
Indigenous rights, although the slow negotiation process to date would suggest that such a step will not be taken for
some time.

70 However, the Commission recently decided that it can consider a complaint by an aboriginal person
against Canada that is based on an argument that traditional trading practices between different indigenous groups
across national boundaries is protected as a cultural right. See Inter-American Commission on Human Rights Report
No. 74/03 on admissibility in relation to Petition 790/01, Grand Chief Michael Mitchell v. Canada, October 22,
2003. The Report is available at: www.cidh.org/annualrep/2003eng/Canada.790.01.htm, (last visited 3/24/04). The
Commission has determined admissible the petitioner’s complaint that restrictions on his ability to conduct cross
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these, the most important to date is the decision of the Court concerning the Mayagna (Sumo)
Awas Tingni Community, whose allegation that Nicaragua violated its communal property rights
came before the Court following a lengthy litigation process through the Nicaraguan legal
system. In general, the Commission and Court have demonstrated a willingness to try to
interpret the words of the IACHR and of the American Declaration to accommodate the
communal nature of indigenous peoples’ concepts of their rights, at least in relation to the right
to property described in those instruments.”' The flexibility and interest these bodies have
shown in relation to indigenous peoples’ claims is noteworthy, and makes the Inter-American
system particularly significant in the development of international law respecting indigenous
rights.

The Court’s decision in the Case of the Mayagna (Sumo) Awas Tingni Community v.
Nicaragua is important because, as impressive as the developments identified above in the field
of international indigenous rights are in light of the fairly short time period in which indigenous
issues have been on the international agenda, such rights, to the extent they do exist in various
instruments, are difficult to enforce. The Court’s decision is an important step towards
enforceability because it is binding on parties to the IACHR. Accordingly, it has resulted in the
suspension of a forestry permit pending satisfaction of the decision by Nicaragua, and has

brought significant pressure on the government there to carry out the order of the Court. For

border trade without the payment of customs duties and other taxes is contrary to the cultural rights provisions of the
American Declaration of the Rights and Duties of Man. The merits phase of the complaint will now proceed.
Article XIII therein states that: “Every person has the right to take part in the cultural life of the community, to enjoy
the arts, and to participate in the benefits that result from intellectual progress, especially scientific discoveries. He
likewise has the right to the protection of his moral and material interests as regards his inventions or any literary,
scientific or artistic works of which he is the author.”

" The Case of the Mayagna (Sumo) Awas Tingni Community, supra note 3, and the Reports on the Mary
and Carrie Dann case and Maya Indigenous Communities of the Toledo District case, supra note 65, each address
indigenous rights to real property. The right to property that is found in the IACHR and American Declaration are
not identical but have been interpreted in the foregoing cases to similarly protect indigenous collective rights to land.

The right to property described in the two instruments may be interpreted to include intangible property, although
this topic has not yet arisen before the Inter-American Court or Inter-American Commission. (See IACHR, Article
21 and American Declaration Article XXIII). In the Yanomami Case, Report 12/85, the IA Commission recognized
the collective rights of the Yanomami people of Brazil to the delimitation and demarcation of Yanomami territory.
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example, the World Bank is looking for compliance prior to issuing certain loan funding,”* and
the community’s lawyers have commenced another domestic lawsuit arising from delays to date
in the government’s response to the entreaties in the decision.”

Countries that are members of the OAS are well advised to take heed of the Awas Tingni
decision, especially if they are parties to the IACHR and subject to the jurisdiction of the Court.
Meanwhile, the decision also provides an additional impetus encouraging natural resource
companies to think twice before engaging in developments on indigenous lands without regard
for the interests of the affected indigenous people. In the Awas Tingni case, a short-sighted
approach resulted in the suspension of resource extraction activities, and in an award of damages
and costs against Nicaragua.

The history of the case is briefly as follows. In 1995, the Awas Tingni community
commenced two proceedings to try to bring a halt to government plans to issue a forestry
concession to a foreign timber company on Awas Tingni ancestral lands. First, the community
sought an amparo (injunction) before Nicaraguan courts, and second, the community filed a
petition with the Inter-American Human Rights Commission (the Commission). In the petition,
the community argued that granting a logging concession without first consulting affected
indigenous communities would result in a breach of the Nicaraguan Constitution, which affirms
indigenous rights to communal land and resources, and in a breach of international law.”* All
levels of the Nicaraguan courts rejected the amparo and the concession was granted in 1996. A

subsequent amparo application to the Nicaraguan Supreme Court succeeded on the grounds that

2. Bryans, “Report on Summer Fellowship to Human Rights Center”, December 2002, available at
www.hrcberkeley.org/download/report_joebryan.pdf, last visited 6/4/04. Bryan notes that the World Bank has had
powerful influence on implementation of the Awas Tingni decision by suspending loan funding to Nicaragua.

B onJ anuary 16, 2003, the Mayanga (Sumo) Indigenous Community of Awas Tingni filed suit in a
Nicaraguan appeals court to require the Nicaraguan government to enforce the decision of the Inter-American Court.
The Court gave the Nicaraguan government 15 months to demarcate and title the community’s territory. The
deadline for this passed on December 17, 2002. The Community claims that the government has failed to implement
the decision as a result of its own delays. (“Indigenous Community Sues the President of Nicaragua for Failure to
Implement Decision of International Tribunal”, Indian Law Resource Centre press release, www.indianlaw.org, (last
visited 6/2/04). Further meetings between the community and government officials have taken place.

™ Awas Tingni Decision, supra note 3, paras. 116 - 121.
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the government had failed to satisfy certain procedural requirements in the manner in which the
concession was granted. The concession was therefore declared to be unconstitutional.
Nevertheless, the government took no action and logging continued. Meanwhile the
Commission requested that the government suspend the logging until it completed its
investigation. The Nicaraguan Supreme Court also ordered that the logging cease. Finally, in
1998 the government complied.

Although it did suspend the logging, the government did not make any effort to
demarcate the territory of the Awas Tingni. The Commission therefore filed a case with the
Inter-American Court alleging that the government of Nicaragua violated provisions of the
American Convention on Human Rights. In its decision of August 31, 2001, the Court declared
that Nicaragua had violated the Awas Tingni rights to judicial protection by initially ignoring the
Supreme Court injunction and by failing to carry out its constitutional obligations to identify and
protect indigenous land rights (Convention Article 25) and their rights to property (Article 21).”

The Court held that Nicaragua “ . . . must adopt within its domestic legal system, in
conformance with Article 2 of the American Human Rights Convention, measures of a
legislative, administrative and whatever other character necessary to create an effective
mechanism for official delimitation, demarcation and titling of the indigenous communities’
properties, in accordance with customary law, values, usage and customs of these communities”
and that Nicaragua “ . . . shall officially recognize, demarcate, and issue title for those lands
belonging to the members of the Mayagna (Sumo) Community of Awas Tingni and cease, until
this official delimitation, demarcation, and titling is effectuated, acts which could cause agents of
the State, third parties acting with its acquiescence or tolerance, to affect the existence, value,

use or enjoyment of that property located in the geographic area in which members of the

> Article 21 of the IACHR provides: “l. Every person has the right to the use and enjoyment of property.
The law may subordinate such use and enjoyment to the interest of society. 2. No one shall be deprived of his
property except upon payment of just compensation, for reasons of public utility or social interest, and in the cases
and according to the forms established by law. 3. Usury and any other form of exploitation of man by man shall be
prohibited by law.”
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Mayanga (Sumo) Community of Awas Tingni live and carry out their activities.””® The Court
also awarded damages and costs to the Awas Tingni.
In a summary of the decision, Theodore MacDonald, who provided expert evidence in

support of the Awas Tingni claim, suggests:

It is ironic that, now that the community has received a favourable opinion, the

Nicaraguan government will simply be required to do what it could have done

several years ago, at far less expense and embarrassment. It must begin to

undertake its obligation to respect and subsequently negotiate indigenous land

rights by demarcating and titling the region’s communal lands. The Awas Tingni

case illustrates that, on some occasions, by invoking legal sanctions, traditionally

less powerful groups can begin to balance structural asymmetry and force serious

negotiations.”’

Since the IACHR has been ratified by Mexico, all of the states of Central America except
Belize, all of the states of South America except Guyana, and many Carribean states, the effects
of the Awas Tingni decision could be far reaching. The case is also of interest to the aboriginal
people of Canada, although Canada is not a party to the IACHR and therefore not subject to the
jurisdiction of the Inter-American Court. Arguably, the decision suggests that under the IACHR,
indigenous communal property rights can pre-empt natural resource development projects.
Aboriginal groups in Canada have long argued in favour of such position. In their support,
Patrick Macklem and Sonia Lawrence have suggested that the approach taken by Canadian
courts to date whereby “aboriginal rights” do not impose legal obligations on the Crown until
they are established by treaty or proven in court, simply increases the amount of project delaying

and costly litigation and is fundamentally at odds with the courts’ repeated entreaties to

governments and aboriginal groups to negotiate rather than litigate.”® Two recent decisions of

76 Awas Tingni Decision, supra note 3, para. 173.

. MacDonald, The Awas Tingni Land Demarcation Case: Focus on Compliance, Weatherhead Centre
for International Affairs.

78 See Lawrence, S. and Patrick Macklem, From Consultation to Reconciliation: Aboriginal Rights and the
Crown’s Duty to Consult. 79 CDN. BAR REV. 252 (2000).
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the British Columbia Court of Appeal appear to go some distance towards the position taken by
the Inter-American Court. In Taku River Tlingit First Nation v. Ringstad® and Haida Nation v.
B.C. and Weyerhaeuser,*® the Court of Appeal held that the Crown’s duty to consult arises when
aboriginal groups merely assert rather than prove that they have aboriginal rights in the area of a
development project so long as they can make a prima facie case that the project will infringe
those rights. The issues raised in Taku River and Haida are now before the Supreme Court of
Canada for its determination, which may be issued in the next few months.

The Inter-American Commission’s request that Nicaragua suspend logging activities in
the Awas Tingni area as a precautionary measure, and the Inter-American Court’s determination
that Awas Tingni lands must be demarcated and titled before development can proceed that
could affect the value, use and enjoyment of Awas Tingni lands arguably goes beyond the
current state of aboriginal law in Canada. However, what differentiates circumstances in Canada
from the Awas Tingni fact situation is that negotiated agreements and consultations are often
used to address the interests of aboriginal communities even before the extent of the precise
boundaries of their traditional lands are determined and fixed, making an a priori final
determination of the matter less critical. In this regard, the negotiation of co-management and
benefits agreements that are based on an acknowledgement of the indigenous interests at stake,
and that are arrived at between the parties in good faith, might be an attractive approach for
governments that wish to ensure that their investment climate is stable and that resource
development projects can proceed in a sustainable manner, pending the final determination of the
metes and bounds of indigenous lands.

Although the Inter-American Court does not specifically state in its decision that there is
an international customary law norm which affirms the rights of indigenous peoples to their
traditional lands, it is evidently not the Court’s intention that its general conclusions respecting

indigenous property rights be limited to the Awas Tingni. In this respect, the Court is

" Taku River Tlingit First Nation v. Ringstad 2002 BCCA 59.

8 Haida Nation, supra note 29.



International Law and Indigenous Sustainable Development — Negotiated Agreements

36

establishing important precedent for its future decisions and for the work of the Commission, and
indeed for the international community as a whole.

The Court does state that its interpretation of the property rights provision of the
Convention is based on an “evolutionary interpretation of international instruments for the

protection of human rights™®'

and makes comments about the nature of the concept of property in
indigenous communities, noting in particular that “land must be recognized and understood as
the fundamental basis of their cultures, their spiritual life, their integrity, and their economic
survival.”® Further, the Court asserts that the customary law of indigenous peoples themselves
must especially be taken into account for the purpose of the Court’s analysis.*> The Court
thereby uses notions about the relationship between indigenous peoples and their lands to
broaden the meaning of property to include communal property the ownership of which is not

necessarily dependent on legal title in the conventional sense, but on the existence of a special

cultural, spiritual and historic relationship with the land.

C. International Developments and Negotiated Agreements

The property rights enunciated in Article 21 are not absolute. In interpreting the Article,
the Inter-American Court asserts that the state may subordinate the use and enjoyment of
property in the interest of society, but if it deprives a person of property, it must do so in
accordance with Article 21(2). The balancing of interests that seems to be required in applying
the Article is similar to the balancing called for by the courts in Canada’s domestic context. In
Canada, meaningful consultative and negotiation mechanisms are utilized on the basis that they

can often help to achieve an appropriate reconciliation that respects aboriginal rights and

8 Awas Tingni Decision, supra., note 3, para. 148.
82 Ibid. para. 149.

83 Ibid. para. 151.
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interests, but also addresses other relevant public policy considerations.

The question of consultation is not directly addressed by the Inter-American Court in
Awas Tingni. However, it is arguable that the Inter-American Court’s recognition of indigenous
property rights, together with its interpretation of Article 21 and its determination that the
issuance of a forestry permit by Nicaragua violated Article 21(1) (and could not be justified on
the grounds of the “social interest”), leave room for a further argument based on principles
similar to those applicable under Canadian domestic law that impose a duty on the Crown to
consult aboriginal peoples in certain cases if their rights will be infringed by development
activities. Such a view is reinforced by the fact that the Court orders that further developments
in Awas Tingni lands be halted pending their demarcation, which suggests that indigenous
property enjoys a level of priority over development. The Court has therefore provided a basis
for an argument that developments affecting indigenous lands should not proceed, at least in
most circumstances, without consultation.

In light of the developments in international indigenous law outlined above and the result
in the Awas Tingni case, negotiated co-management and benefits agreements might be useful
tools to help resolve tensions between indigenous property rights and natural resource
development. This is true whether or not an argument can successfully be made that the Awas
Tingni decision, together with any customary law norms respecting indigenous rights, if they
exist, imposes on Latin American states an obligation under international law to consult
indigenous groups before infringing their rights. However, negotiated agreements are more
likely to be beneficial to indigenous groups if such an obligation applies, which provides
aboriginal groups in Canada with significant additional leverage in their negotiations with
governments and third parties. Having said that, the nature and scope of the Crown’s duty to
consult in Canada remains relatively undefined, and questions remain as to when it is triggered,
whether it extends to third parties, and what it requires the Crown (and aboriginal groups) to do.
Uncertainty respecting the issue of consultation can itself enhance indigenous leverage since
investors are less likely to proceed with a major development project if there is an unknown risk

that it will be significantly delayed or stopped altogether.
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Negotiated agreements are best viewed as instruments that can contribute to the
fulfilment of obligations that flow from the recognition of indigenous property rights rather than
as a means to satisfy such obligations in full. They can serve a number of purposes, which could
include the following:

(1) They can be used to reduce potential project-delaying litigation and protest, and

generally reduce uncertainties that might have a negative impact on the amount of foreign

investment that a particular state can attract.* A less confrontational development
process is more attractive because it can be cheaper to negotiate a mutually satisfactory
agreement before a project proceeds rather than developing a project in fits and starts
while litigation or protest dominate.

(2) They can improve the living conditions and quality of life of indigenous beneficiaries,

a goal that at least some governments wish to pursue.

(3) They can operate as a screen on development. If a natural resource company cannot

reach an agreement with an indigenous group (or rejects an arbitrator’s determination of

what an IBA should include if such a dispute resolution process is available), this may
mean that the proposal cannot be undertaken in a way that sufficiently mitigates
environmental and social impacts.

(4) The public perception of companies that voluntarily enter into them and of

governments that promote their use (or require it) may be enhanced.

(5) The existence of an IBA between a company and an affected community may allow a

development to proceed in advance of the settlement of a land claim or prior to the

completion of indigenous land demarcation procedures.

(6) They could be a means to improve local standards respecting environmental matters

by increasing the role played by people who will be most affected by environmental

84 A case study on foreign direct investment in Nicaragua fails to mention the existence of indigenous
peoples in its assessment of Nicaragua’s economic prospects, although it does mention the existence of severe
income disparities in the country. Indigenous rights should be on the agenda of all companies, in the natural
resource field at least, that are interested in investing in Latin America. See H. Clark & A. Velazquez, Foreign
Direct Investment in Latin America: Nicaragua - A Case Study, 16 AM. U. INT’L L. REv. 743 (2001).
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problems.

(7) They might be used to “tip the balance” in favour of proceeding with a development

project that is in the broader public interest but only makes sense for an affected

indigenous group if it receives significant direct benefits.

(8) They can form part of a government strategy to uphold legal obligations to indigenous

peoples under domestic and international law, avoid expensive compensation claims

based on a failure to do so, and improve the climate for investment.

In short, these agreements, and the co-management and benefit sharing models they are
based upon, can be used to contribute to the efforts of indigenous peoples to share in the benefits

of economic development and to promote their sustainability goals.

IV. CONCLUSION

A recurring issue in the field of international development is the apparent conflict that
often arises between development and human rights. It is the theme of this paper that the
conflict that can occur between natural resource development projects and indigenous rights can
be mitigated to some degree through the negotiation of different kinds of co-management
agreements. In order for such negotiations to result in a fair deal, however, a number of
preconditions must be met. The need for a level playing field in the bargaining relationship in
terms of capacity, financial and other resources and information are topics for another paper.
The precondition addressed here — a sound legal regime — is perhaps not necessary in all cases as
parties can engage in fair negotiations for a host of reasons from altruism to mutual interest. In
most cases though, legal incentives both to begin negotiations, and to conduct them with fairness
and with a view to certain key objectives, core principles, or standing obligations, are critical.
This may be true even if the legal incentives are uncertain, imprecise and only partially
developed, as is the case under Canadian domestic law and under international law applicable in
the Inter-American system.

In Canada, the negotiation of agreements between aboriginal groups, governments and
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corporations are motivated partly by legal considerations. While other incentives are also
relevant and important, without the legal hook, such negotiations might be fewer and further
between. Developments in the international law respecting indigenous peoples are increasingly
creating conditions that encourage the negotiation of agreements that satisfy the interests of
indigenous communities in the countries of the Americas. The decision of the Inter-American
Court in the Awas Tingni case stands out in this regard, together with increasing efforts by the
Inter-American Commission to promote and enforce indigenous property rights. The Court and
the Commission are contributing, along with international organizations, indigenous peoples
themselves, domestic judges and courts, academics, and others to the development of evolving
international standards that could increasingly guide governments and corporations to
negotiation tables. Indigenous groups may improve their negotiation position by sharing
experiences and seeking support from communities that have gone through such processes,
particularly in places like Canada, where the legal system has already evolved to provide some
principles and structure that is favourable to indigenous interests.

The Inter-American Court itself was fortified when it considered the Awas Tingni case
by an amicus brief submitted by the Assembly of First Nations, an aboriginal political
organization representing a large number of the aboriginal people living in Canada, in which the
co-management and benefits models for negotiated agreements used in Canada are described
favourably.® In that brief, the Assembly identified three key attributes of effective co-
management agreements: First, the structure of negotiations must be such that indigenous
peoples are at their centre, even when other interests are also represented (such as local non-
indigenous communities and industry). Second, the structure and operation of any co-
management mechanisms to be established must be based on a commitment to the direct and fair
representation of indigenous people on them. Third, the distribution of benefits of resource
extraction projects must be carefully considered. Financial and non-financial benefits (such as

training, employment and site monitoring) may both be important to the affected indigenous

85 See P. Macklem and E. Morgan, supra note 25.
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communities.*®

Of course, indigenous peoples cannot accomplish all of their goals through negotiated
agreements. Indeed, in some cases legitimate interests of indigenous peoples may only be served
by blocking a proposed development or by demanding significant alterations to a proposal to
satisfy community interests regardless of the benefits offered by governments or corporations.
In many cases, however, development projects that are well conceived and carefully planned to
minimize negative environmental and social effects will be more attractive to affected
indigenous groups if, as a result of legally binding and enforceable commitments, they receive
fair and sufficient benefits from such projects and their interests in sustainable development are
protected. Negotiated agreements of various kinds based on co-management and benefits
sharing models are one tool among others that can be used to ensure that indigenous peoples are
no longer disadvantaged, ignored and displaced by development projects without due regard for

their rights and interests.

86 All three identified in Ibid., at 598 to 601.



