URBAN SPRAWL, GROWTH MANAGEMENT AND
SUSTAINABLE DEVELOPMENT IN THE UNITED STATES:
THOUGHTS ON THE SENTIMENTAL QUEST FOR A NEW

MIDDLE LANDSCAPE*

Edward H. Ziegler

And so I must declare my dissatisfaction with
movements to promote soil conservation or clean water
or clean air or wilderness preservation or sustainable
agriculture or community health or the welfare of
children. Worthy as these and other goals may be, they
cannot be achieved alone. [ am dissatisfied with such
efforts because they are too specialized, they are not
comprehensive enough, they are not radical enough, they
virtually predict their own faiture by implying that we
can remedy or control effects while leaving causes in
place. Ultimately, I think, they are insincere; they
propose that the trouble is caused by other people; they
would like to change policy but not behavior.

Wendall Berry — In Distrust of Movements!

*©2003 Copyright Edward H. Ziegler. In this title, the phrase “middie landscape” takes
its meaning from contemporary urban planning and design literature where it generally
refers to modern suburban development (between the city and the country) and the
attempt to properly balance design of the built environment with the natural world. See
generally PETER G. ROWE, MAKING A MIDDLE LANDSCAPE 3 (1991),
** Professor of Law, University of Denver College of Law. [ wish to gratefully
acknowledge Kimberly Martin and Kevin Holst, my research assistants, for their work
on this article and extend a special thanks to my law school colleague Professor Eli Wald
and my friend Dr. Paul Herbert for their comments on an earlier draft of the article.
This article is dedicated to my early mentor at the University of Kentucky College of
Law, Professor John Batt, a devoted teacher and inspired scholar.

Wendall Berry, In Distrust of Movements, in THE BEST AMERICAN Essays 2000
13 (A. Lightman ed., 2000).
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I. INTRODUCTION

Urban sprawl, growth management, and sustainable development —
inextricably related issues—have gained media attention in countries
throughout the industrialized world. In the United States and elsewhere,
public policy debate increasingly involves some discussion of how we
are developing our built environment and its impact on the long-term
quality of our lives.2

This article examines the phenomena of urban sprawl and growth
management in America from colonial times to today’s suburban
automobile-dominated hypersprawl landscape. It discusses private
development forces and public policies supporting sprawl and the nature
and magnitude of the problems, as well as costs associated with this low-
density pattern of suburban development.

The article also surveys the evolution of modern zoning and related
local growth management programs and examines the relationship of
these regulatory programs to the hypersprawl pattern of development. 1t
takes a critical look at ways in which local growth management and

2 There has been an cutpouring of literature in the United States in recent years on
the subjects of growth management and sustainable development. A number of law
review symposia have addressed a variety of types of issues related to these topics. See
Symposium, 200! Gallivan Conference, 34 CONN. L. REV. 511 (2002); Symposium,
Land Use in the 21" Century: The Next Frontier for Environmental Law, 23 WM. &
MARY ENVT’L L. & PoL’Y REV. 705 (1999); Land Use Law Reform Symposium, 13 PACE
L. REv. 315 (1993); Symposium, The Nexus Between Environmental Justice and
Sustainable Development, 9 DUKE ENVT'L L. & PoOL’Y F. 147 (1999); Symposium, The
Role of Law in Defining Sustainable Development, 3 WIDENER L. Symp. J. 1 (1998),
Symposium, Seminar on the Law of Sustainable Development — United States, 13 PACE
Exvi’L. L. REV, 503 (1996); Smart Growth and Sustainable Development, 36 VAL, U. L.
REV. 381 (2002); Symposium on Sustainable Growth: Evaluating Smart Growth Efforts
in the Southeast, 35 WAKE FOREST L. REV. 509 (2000); Symposium on Urban Sprawl:
Local and Comparative Perspectives on Managing Atlanta’s Growth, 17 Ga. ST. U. L.
REV. 923 (2001). Some books discussing law-related growth management issues
include: ROBERT H. FREILICH, FROM SPRAWL TO SMART GROWTH (1999); JOHN R.
NOLON, LocAL LAND USE AUTHORITY TO ACHIEVE SMART GROWTH (2002). Books
related to urban planning and the design of cities include: RANDALL ARENDT, GROWING
GREENER (1999); JuDYy CORBETT & MICHAEL CORBETT, DESIGNING SUSTAINABLE
CoMMUNITIES (2000); HENRY L. DIAMOND & PATRICK F. NOONAN, LAND USE IN
AMERICA (1996); DouGLAS PORTER ET AL, THE PRACTICE OF SUSTAINABLE
DEVELOPMENT (2000); J. WiLLIaM THOMPSON & KiM SORVIG, SUSTAINABLE LANDSCAPE
CONSTRUCTION (2000). Books related to global issues of sustainable development and
growth management include: SusaN J. Buck, THE GLOBAL COMMONS (1998); HERMAN
E. DALY, BEYOND GROWTH: THE ECONOMICS OF SUSTAINABLE DEVELOPMENT (19%6);
ROBERT PRESCOTT-ALLEN, THE WELLBEING OF NATIONS (2001); CONSUMPTION,
POPULATION, AND SUSTAINABILITY, (Audrey R. Chapman et al., eds., 1999); THOMAS
PRUGH ET AL., THE LOCAL POLITICS OF GLOBAL SUSTAINABILITY (2000).
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“smart growth” zoning programs that are often undertaken by land use
activists to further the public interest and protect the natural environment
may actually promote low-density sprawl in metropolitan areas. The
article points out how these programs, as a significant cause of sprawl,
may often harm both the natural environment and less-wealthy residents
left behind in the core areas of American cities.

The article concludes that urban planning and growth management
regulatory programs are unlikely to provide a quick or easy fix for the
problems of hypersprawl development in America. So long as existing
regulatory techniques operate without a strong and enforceable regional
focus, they are likely actually to promote, rather than to curtail this
automobile-dependent hypersprawl pattern of development. Moreover,
even when implemented on a regional basis, unless these growth
management regulatory techniques are accompanied by significant
changes in Americans’ aspirations and suburban lifestyles and by a
broader public policy focus beyond local growth management programs,
they are likely to do little more than tweak the edges of our discontent.

II. GROWTH AND HYPERSPRAWL DEVELOPMENT IN THE
UNITED STATES

The material well-being that results from economic growth is no
doubt a widely and deeply shared human value in all western
industrialized nations. Nowhere, perhaps, is this truer than in the United
States where growth is almost everything and nearly everything is new.>

The United States is the fastest growing country in the world, with
an annual population increase of nearly three million people or about 1.2
%.* Over one million new housing units are constructed each year and
new nonresidential office and commercial development must
accommodate about 1.5 million new jobs each year.> According to one
report, half of all the offices and shopping malls that exist in this country

3 Some recent books critical of the developing built environment and consumer
materialism in the United States include: MARK A. BURCH, STEPPING LIGHTLY (2000);
RICHARD DOUTHWAITE, THE GROWTH ILLUSION (rev. ed., New Society Publishers 1999);
EBEN FODOR, BETTER NoT BIGGER (1999); HaL KANE, TRIUMPH OF THE MUNDANE
5'2001); JAMES HOWARD KUNSTLER, THE GEOGRAPHY OF NOWHERE (1993).
Jim Motavalli, Balancing Act, E MAG., Nov./Dec. 2000, at 28.

3 Robert Burchell, The State of the Cities and Sprawl, in BRIDGING THE DIVIDE-
MAKING REGIONS WORK FOR EVERYONE 3 (1999) (U.S. Department of Housing and
Urban Development).
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have been built since 1980.6 More than 80% of the existing housing
stock—the total housing unit count—in the United States has been built
since the end of World War IL.7 All of this development has occurred in
a country that emerged from that war completely untouched by the
destruction that occurred in many European cities.

The dominant patiern of growth and land development in the United
States has been and continues to be one of ever-expanding urban
sprawl.8 The term “sprawl” is here defined as low-density suburban and
exurban growth that expands in an unlimited and noncontiguous
(leapfrog) manner outward from the built-up core of a metropolitan area.
This pattern of development is associated with the automobile-
dominated “hypersprawl” landscape that emerged during the latter half
of the twentieth century in the United States.”

Major cities in the United States most resembled the compact and
high-density development of European cities at the end of the nineteenth
century. The concentrated population of some apartment neighborhoods
in major cities like New York increased by as much as 500% between
the years 1870 and 1900.19 Yet, by the 1920s that peak population had

g BILL BRYSON, A WALK IN THE WOODS 104 (1998).

Id.

8 Architect and urban historian Witold Rybezynski points out that American cities
generally have not been, nor were they ever planned to be, developed in the form of
European cities. WITOLD RYBczyNSKI, CITY LIFE 51-83 (1995). He notes that, based on
the observations of the French visitor, Alexis DeTocqueville, as early as the 1830s, cities
and towns in America generally had no distinct urban boundaries. He also comments on
the prevalence of detached small homes on large lots during this time period. Id. at 88.
Rybczynski points out that by the time the Frenchman LeCorbusier visited America in
the 1930s, the development pattern of expanding decentralized cities linked with garden
suburbs had been occurring for more than a century. Id. at 175.

This low-density automobile-dependent pattern of land development is seen by

some urban policy analysts as working a paradigm shift in the growth pattern of
metropolitan areas in industrial societies. See ANTHONY DOWNS, NEW VISIONS FOR
METROPOLITAN AMERICA 206-07 (1994). (“Specifically the view of urban life as center
focused is giving way to the view of urban societies as low-density nerworks.”) Id. at
206. See generally JONATHAN BARNETT, THE FRACTURED METROPOLIS (1995);
ANTHONY DOWNS, STUCK IN TRAFFIC (1992); KENNETH T. JACKSON, THE CRABGRASS
FRONTIER (1985). For a critical discussion of America’s love affair with the automobile,
see KATIE ALVORD, DIVORCE YOUR CAR (2000); JaAMES H. KUNSTLER, HOME FROM
NOWHERE 58-79 (1996).
1 Tina Kelly, Walls Talk, But Their Story Has Changed, N.Y. TIMES, Nov. 13,
2000, at B1. The author notes, for example, with respect to the history of the apartmem
building at 96 Orchard Street on the Lower. East Side of New York City, that the 1870
census listed 23 residents for the building, a number that increased to 122 residents by
the 1900 census, and then decreased to 56 residents by the time of the 1920 census.
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declined—by over 50% in some cases!!—as strectcars and the
automobile aided movement to the suburbs. Of the six million new
homes built between 1922 and 1929 in the United States, most were
detached single-family homes built in the suburbs.'2

This low-density pattern of sprawling urban development has
continued unabated in the United States.!* As a result, fewer people are
taking up a relatively larger amount of space. In 1920, there were about
ten people per acre in America’s cities, suburbs and towns.!'* By 1990,
there were only four people per acre, and, in areas built since 1960, there
are just over two.!5 A recent report by Harvard University’s Joint Center
for Housing Studies found that the vast majority of new single-family
homes continue to be built in the suburbs and exurbs of major cities.!®
Between 1990 and 1997, the housing stocks of low-density metropolitan
counties increased by 15% while stocks in high-density core areas
increased by only 5 percent.!” This recent report found that central cities
across the country are either losing population outright or are growing
more slowly than their suburbs.!® Between 1950 and 1990, the number
of people in highly urbanized areas (areas with populations over one
million in 1990) had increased by 92% while average population density
had actually decreased by 44%.°

Most major metropolitan areas throughout the industrialized world,
of course, experienced some form of this sprawling outward growth
during the latter half of the twentieth century.?? In the United States,
however, the densities of this sprawling development pattern are

N
:i RYBCZYNSKI, supra note 8, at 175.

BURCHELL, supra note 5, at 6-7.

14 Urban Sprawl Not Quite the Monster They Call It, The Economist, Aug. 21,
1999, at 24.

5

16 Harvard Report Finds Suburban Growth Isn’t Slowing, GROWTH/NO GROWTH,
{\7ug. 2000, at 2.

Id.
8
;g BURCHELL supra note 5, at 7.

See MOSHE SAFDIE, THE CITY AFTER THE AUTOMOBILE 3 (Lynne Missen ed.,
1997). Is there a common denominator to the ailments of cities of the industrialized West
and of the populous Third World, in the North and in the Tropics — of New York and
Mexico City, Jakarta and Hong Kong, Toronto and Copenhagen? Despite distinct
differences of scale and resources, of climate and history, there is, indeed, a universal
pattern. Everywhere in the world we find examples of expanded regional cities—cities
that in recent decades have burst out of their traditional boundaries, urbanizing and
suburbanizing entire regions, and housing close to a third of the world’s population. Id.
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generally so low that by a worldwide standard the resulting built
environment can appropriately be called “hypersprawl.”?! European
development densities, for example, are generally about ten times
greater than development densities in the United States.”? Suburban
residential densities in some developing areas in America may fall below
twenty residential dwellings per square mile.?3

Increased population and economic growth in the United States
result in land development that expands the footprint of the built
environment outward from older metropolitan core areas. Due to the
low-density pattern of hypersprawl development, the percentage increase
in the amount of newly developed land generally far exceeds the
increase in population.?* Between 1970 and 1990, for example, the
population of the Chicago metropolitan area increased by only 4%,
while the amount of land devoted to new residential development
increased by 46%.2  During this same period, the Cleveland
metropolitan urbanized land area increased by 33%, while that area’s
population actually declined by 8%.2° In fast-growing metropolitan
areas in the western United States, such as Denver and Phoenix, a
doubling of the population in the next thirty to forty years could easily
result, at this rate of land development, in a 500% increase in the urban
footprints of these metropolitan areas.?’

The hypersprawl built environment consists largely of isolated pods
of development connected by major arterial roads and highways. Its
landscape is totally shaped and dominated by the automobile. Today,
most people live, work, shop and play outside central cities in
automobile-designed suburban and exurban areas that may be five, ten

2 ROBERT BURCHELL, ET AL., THE COSTS OF SPRAWL—REVISITED 6 (1998)
gRANsrr COOPERATIVE RESEARCH PROGRAM REPORT 39).

Id.
23 This calculation is based on an allowed residential density limit of one residential
unit per thirty-five acres of land — a density restriction found in some developing
suburban areas. Boulder County, Colorado, for example, imposes this density restriction
in its agricultural zones, some of which are directly in the path of suburban development
northwest of Denver.

Robert Geddes, Metropolis Unbound: The Sprawling American City and the
ggarch for Alternatives, American Prospect, November-December 1997, at 40.
% 1
u Calculated on an increase in the urban footprint of these metro areas of five times
population growth — a rate of increase that would be only about one-half the rate of
increase (ten times population growth) in the footprint of the Chicago metro area during
the time period of this study.

HeinOnline -- 11 Va. J. Soc. Pol’'y & L. 31 2003-2004



32 Virginia Journal of Social Policy & the Law [Vol. 11:1

or even thirty or more miles from the urban core of major metropolitan
areas.

Distances, of course, must be traveled, and, in this hypersprawl
landscape, the automobile reigns supreme. According to a 1990 report,
there were twenty-three million more automobiles in the United States
than licensed drivers2® Most households now own two or more
automobiles and miles traveled by automobile continue to rise.? In
most areas the total increase in miles traveled each year has been double
the rate of population growth.3 Over 80% of all trips outside the home
are by automobile.3! The average American driver travels twice the
miles driven by the average European driver.3? As the noted author
William Bryson recently stated, “In many places in America now, it is
not actually possible to be a pedestrian, even if you want to be.”3

III. GOVERNMENT POLICY AND URBAN SPRAWL

A number of distinct private market forces contribute to urban
sprawl in the United States. Americans have a strong preference for
detached single-family homes on relatively large lots, whether a log
cabin in the woods, a garden cottage in the suburbs, or a four thousand
square foot “McMansion” on an acre of land in today’s hypersprawl
landscape.3* This preference is made a reality by America’s tremendous
economic growth and rising household incomes. Also, there has always
been an enormous supply of land and building materials available for
development at relatively low prices.’> Far more Americans than
Europeans can afford this form of low-density housing.

28 KUNSTLER, supra note 9, at 67.

29 PETER CALTHORPE, THE NEXT AMERICAN METROPOLIS 47 (Chris Dresser & Doug
Foster eds., 1993). The author therein notes that from 1969 to 1990 the national
ggpulation increased only 21% but total vehicle miles traveled increased 82%. Id.

See id.
M
32 KUNSTLER, supra note 9, at 67.
;i BRYSON, supra note 6, at 129.

The present supersized version of the American dream is the “McMansion,” a
large home by world standards and located in a low-density sprawling subdivision.

3 See generally PIETRO S. NIVOLA, LAWS OF THE LANDSCAPE 4-5 {Brookings Metro
Series, 1999). Pietro Nivola points out that Antoine de Saint Exupéry once reminded
fellow Frenchmen that the United States “is not just a country but a continent. o its
3,540,000 square miles one could fit the entire land mass of western and eastern Europe
(excluding only Russia), throw in Japan, and still have more than a million square miles
left.” Id. at 4. Nivola further notes:
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The population of the United States also is far younger and faster
growing than that of Europe.?¢ Additionally, Americans are traditionaily
less attached to urban centers and central neighborhoods.>’ In fact,
about forty-three million Americans change their residence each year.3®
This mobility and the desire to “move up” in housing fuels new
residential development.

A sprawling urban landscape, of course, could not exist without
widespread and extensive use of the automobile. This invention
transformed our landscape over the twentieth century into a completely
automobile-dependent human ecology.’® As Moshe Safdie has written:

Between 1982 and 1992 the state of Arizona sacrificed 49,280 acres a
year to urban development. Even if this rapid rate were to continue
unchecked well into the next millennium, however, Arizona’s
urbanized acreage in the year 2020 would remain under 2% of the
state’s overall surface, One can debate how ‘sustainable’ that
fraction will be, but clearly ane cannat argue that vacant land in
places like Arizona is a comparatively scare commodity to be
husbanded the way it is in, say, the Netherlands.

Id.at 4-5.

Id. at 5-6
3 See generally WITOLD RYBCZYNSKI, CITY LIFE 109 (Nan Graham ed., 1995). As
Alexis de Tocqueville pointed out: “An American... changes his residence

ceaselessly.’” Id. Rybczynski notes that “the absence of long-lasting attachment to a
place” is a long-standing American character trait:
The city—especially the newly built city—was chiefly seen as an
anonymous, practical contrivance (hence the frequency with which
numbers were used instead of street names). Cities could be started
from scratch, built up, and as quickly abandoned, or at least altered.
Americans were attached to their homes, to their families, and to their
political institutions, but as Tocqueville so astutely observed, they
ceaselessly left cities to their own devices.
ld.
38 NIVOLA, supra note 34, at 7.
39 The design of this landscape is, in fact, also largely shaped by high rates of
automobile ownership and usage. See MATTEI DOGAN & JOHN D. KASARDA,
Introduction to THE METROPOLIS ERA: VOLUME 2, MEGA-CITIES 14 (Mattei Dogan &
John D, Kasarda eds., 1988). “In cities where there is a high proportion of households
owning an automobile, like American cities, the density of people is necessarily reduced
accordingly. That cars require a substantial amount of space at a variety of locations is
an important, but frequently overlooked, basic fact in comparative studies of urban
density.” Id. The authors further postulate a sequential model describing the decay of
urban core areas as a result of increasing automobile ownership and usage in
metropolitan areas. Id. at 16.
On the possibility of changing this urban landscape, see MOSHE SAFDIE, THE CiTY¥ AFTER
THE AUTOMOBILE (Lynne Missen ed., 1997); PETER NEWMAN & JEFFREY KENWORTHY,
SUSTAINABILITY AND CITIES: OVERCOMING AUTOMOBILE DEPENDENCE (Heather Boyer
ed., 1999); PETER CALTHORPE, THE NEXT AMERICAN METROPOLIS (Chris Dresser & Doug
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Automobiles and their road systems have completely redefined the
old boundaries of cities. Today’s regional city of seventy or eighty
miles across encompasses the “old” downtown (or in some cases, several
old downtowns), as well as industrial, commercial, and residential
sprawl. As seen from the air, urbanization extends for miles beyond the
old centers, clustering haphazardly along the freeway system and
thickening around its cloverleaf intersections. From this distance, in
fact, the car and the freeway have become the essence of the regional
city.40

This transformation actually began quite early in the twentieth
century. Most households in the United States had acquired an
automobile by the mid 1920s.#! Today, according to Peter Calthorpe,
“[the car is now the defining technology of our built environment.”#?

Other dynamics have contributed to the magnitude and pace of this
dispersal of population outward from central cities, including
decentralizing technological changes in commercial transportation,
telecommunications, and information systems.*> Also, high crime rates,
poor schools, a paucity of amenities, and deteriorating neighborhood
conditions in the core areas of most major cities have encouraged this
out-migration.** The high taxes, crime, and poor services of cities have
been widely rejected in favor of the amenities, services and security
provided by privately-funded homeowner associations in the suburbs.*®

While all of these private market forces have contributed to the
outward movement to suburban and exurban areas, a number of distinct
governmental policies have also played an important part in shaping our
current landscape.

Foster eds., 1993); PETER KATz, THE NEwW URBANISM: TOWARD AN ARCHITECTURE OF
CoMMUNITY (Joel Stein ed., 1994).
SAFDIE, supra note 38, at 4.

4 JAMES J. FLINK, THE AUTOMOBILE AGE 131 (1988).
:i CALTHORPE, supra note 38, at 27.

Christopher B.V. Leinberger & Charles Lockwood, How Business Is Reshaping
America, THE ATLANTIC MONTHLY, Oct. 1986, at 43.

See, e.g., DOGAN ET AL., supra note 38, at 87 (pointing out that there is an inverse
correspondence between crime rate and distance from the central city in American cities
of every size); DOWNS, supra note 9, at 217 (interpreting data as demonstrating that
people and businesses fleeing cities are likely trying to get away from poverty and
adverse social conditions more than costly local fiscal policies).

See generally EvAN MCKENZIE, PRIVATOPIA: HOMEOWNER ASSOCIATIONS AND
THE RISE OF RESIDENTIAL PRIVATE GOVERNMENT (1994).
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In the 1950s, the federal government adopted a number of programs
designed to stimulate low-density peripheral development around
cities.*® These programs embraced the policy of “defensive dispersal”
sprawl in the name of national defense, an attempt to reduce the
“vulnerability of congested areas to enemy attack.”¥’” This goal of
“defensive dispersal” was officially endorsed by the American Institute
of Planners and generated support for the construction of our yellow
brick road to sprawl: the interstate highway system 48

Public spending for roads in America during the past twenty years is
estimated at over one trillion dollars.#® Spending by federal, state and
local governments for highways, roads and related supporting
infrastructure has literally paved the way for development of a
hypersprawl landscape. The bottlenecks of severe traffic congestion that
would otherwise impose a natural and early limit to sprawl development
are avoided by the government’s spending of about $200 million a day
constructing, improving and rehabilitating roads.>® If, instead of
spending 85% of its budget on highways and roads, transportation
spending in the United States paralleled the European model, where
between 40% and 60% of transportation spending is devoted to mass
transit, metropolitan areas in America would surely be more compact.>!
Similarly, a number of federal housing programs and tax policies
promote the development of new detached single-family homes in

4 See Michael Dudley, Spraw! as Strategy, J. PLAN. ED & RES., Fall 2001, at 52,

cited in Fear of Terrorism Could Lead to More Sprawl, GROWTH/ NO GROWTH, Oct.

2001, at 1. This latter report noted:
After World War 11, planners and civil defense experts endorsed a
concept called defensive dispersal — spraw! in the name of national
defense. While certainly not the only factor in the postwar spread of
low-density development across most of America’s urban fringes,
fear of urban vulnerability played a large role. A new analysis by
Michael Dudley of the Institute of Urban Studies in Winnipeg shows
that federal agencies officially recommended the acceleration of low-
density peripheral development. Those recommendations were
integrated into the 1954 Housing Act, when the Housing and Home
Finance Agency was charged with “facilitating progress in the
reduction of vulnerability of congested areas to enemy attack.” One
of the goals of the interstate highway system was to aid this
decentralization, and the American Institute of Planners officially
endorsed defensive dispersal.

47 Dudley, supra note 45,

®

49 Urban Sprawl, THE ECONOMIST, Aug. 21, 1999, at 24-25.

50 See KUNSTLER, supra note 9, at 68.

51 NIVOLA, supra note 34, at 16.
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suburban and exurban areas. Federal Housing Administration and
Veteran’s Administration mortgage guarantees have financed millions of
new homes since World War 1152 Moreover, federal tax policies
allowing a deduction for interest on home mortgage and protecting
capital gains on home sales encourage and make affordable the purchase
of large homes on large lots. One study estimates this tax system alone
reduces the population density of residential areas by as much as 15%.5°

Other differences between governmental fiscal and regulatory
policies in the United States and those in some European countries also
suggest how sprawl is stimulated in this country. Federal tax policy with
respect to gasoline consumption in the United States (where gas prices
are maintained at about the same level as the price of bottled water) also
affords residents the luxury and convenience of owning larger vehicles,
driving them more, using mass transit less, and living further from urban
core areas than most Europeans.®® Housing policies in America, unlike
policies in some European countries, tend to concentrate the poor in
central cities, where deteriorating schools and high crime rates
contribute to the middle class flight to the suburbs.’®> Distinct from
many European countries, government policy in the United States too

52 See KUNSTLER, supra note 9, at 146.
53 THE ECONOMIST, supra note 46. According to a recent study by Thomas Bier at
Cleveland State University, the tendency of Americans to “move out” when they move
up in housing rather than “moving in,” is supported by public tax policy. This tendency
to move out virtually guarantees the decline of urban core areas and aggravates social
disparities between neighborhoods and jurisdictions. Thomas Bier, Moving Up,
Filtering Down: Metropolitan Housing Dynamics and Public Policy, Sept. 2001,
(available at www.brookings.edu/urban) reported in Moving Up and Farther Out,
GROWTH/NO GROWTH, Oct, 2001 at 2-3.
NIVOLA, supra note 34, at 16-17.

55 See ANTHONY DOWNS, NEW VISIONS FOR METROPOLITAN AMERICA 60-94 (1994).
According to a recent report, public housing and public works programs initiated shortly
after World War II to stimulate the national economy proved a disaster for many core
urban areas. See Time to Think About Cities, NEwW URBAN NEwS, Oct. 2001, at 2:

Thousands of acres of poor but functioning and diverse city

neighborhoods were cleared of all historic buildings in order to

construct modernist high-rises and barracks-style multifamily units

with no connection to the street and surrounding neighborhoods.

Highways also were rammed through cities, sweeping away hundreds

of neighborhoods and thousands of urban jobs and businesses.

Redlining programs increasingly segregated African-Americans,

while mortgage guarantees greatly expanded opportunities for

homeownership — but only for whites moving out of the cities into the

suburbs. Cities have never recovered from the devastation ¢aused by

these policies. The nation’s poor were affected the most, at a time

when they had few options and limited rights.
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often has ignored the goals of promoting and supporting healthy and
vital community spaces in or near core neighborhoods and of preserving
the conveniences and amenities of city neighborhood living.’® And
finally, unlike in many European countries, where important social
programs typically receive national funding, major cities in America are
disproportionately burdened with the costs of numerous federal- and
state-imposed unfunded mandates.>’

IV. QUALITY OF LIFE ISSUES AND THE COSTS OF
HYPERSPRAWL IN THE NEW MILLENNIUM

Visitors to the United States who venture out of central cities are
often surprised by the rawness, vastness and glitter of the expansive
landscape. Even Americans themselves are sometimes startled by the
rapid growth and development of the built environment. If what a nation
builds reflects the attitudes and habits of its people, the built
environment may in turn shape those values, and in the United States
today, the land and its people seem to be constantly in a state of change
and transformation.

Historian Lillian Schlissel notes that many people in the nineteenth
century tied the lives of their families “to the kite strings of history” in
the western migration and settlement of the United States.’® During the
latter half of the twentieth century, the largest migration and settlement
in this country’s history actually occurred with the development of vast

36 CfOLIVER BYRUM, OLD PROBLEMS IN NEw TIMES 37-53 (1992).
37 NIVOLA, supra note 34, at 79-82 (discussing, as an example, the unfunded
burdens imposed on local governments by the federal Americans with Disabilities Act in
retrofitting public transit facilities).
Twenty-five years ago, U.S. local governments faced some forty
federal mandates. The tally since then has surpassed one hundred,
and unreimbursed costs have mounted.... By 1994 Los Angeles
estimated that federally mandated programs were costing the city
approximately $840 million a year. Erasing that debit from the city’s
revenue requirements, either by meeting it with federal and state
money or by substantial recisions, would be tantamount to reducing
city taxes as much as 20 percent. A windfall that large would
probably do much more for city slums than would all the planned
‘empowerment’ zones put together,
Id. at 82. See generally Edward A. Zelinsky, The Unsolved Problem of the Unfunded
Mandate, 23 OHION.L. REv. 760 (1997).
LILLIAN SCHLISSEL, WOMEN’S DIARIES OF THE WESTWARD JOURNEY 30 (1992).
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tracts of suburban and exurban areas.® The hypersprawl built
environment is at once an odd combination of the green and sprawling
residential design vision of the American architect Frank Lloyd Wright®®
and of the concentrated development vision of the early twentieth-
century French urban theorist LeCorbusier®! with its isolated pods of
high-rise office towers and huge shopping malls that characterize our
emerging “edge cities.”®2 Most people in the United States are now cast
adrift on the currents of space and time of this new sprawling urban
landscape. With this transformation, there seems to be an increasing
sense that not all of the changes resulting from this pattern of land
development are necessarily positive.5

There is a growing awareness that there may be significant
psychological, emotional and civic costs associated with the rootlessness
of the suburbs and of our hypersprawl lifestyle.®* The source of our
discontent with this built environment is perhaps reflected in the words
of the critic Richard Moe:

We can’t seem to shake our attachment to yesterday’s
vision of tomorrow — the dream of an auto-centered
utopia where skyscrapers soar above acres of parkland

59 See JAMES KUNSTLER, THE GEOGRAPHY OF NOWHERE: THE RISE AND DECLINE OF
AMERICA’S MAN-MADE LANDSCAPE 10 (1993); See generally ANDRES DUANY ET AL.,
SUBURBAN NATION: THE RISE OF SPRAWL AND THE DECLINE OF THE AMERICAN DREAM 4
(2000); ROBERT FiSHMAN, BOURGEO!S UTOPIAS: THE RISE AND FALL OF SUBURBIA 16-17
(1987); PETER CALTHORPE, THE NEXT AMERICAN METROPOLIS: ECOLOGY, COMMUNITY
AND THE AMERICAN DREAM 9 (1995).
RYBCZYNSKI, supra note 8, at 229.

6 14 at159.

See JOEL GARREAU, EDGE CITY: LIFE ON THE NEW FrRONTIER (1991) (discussing
how automobile-dependent suburban employment centers have evolved in the latter half
of the twentieth century into large distinctly identifiable areas or “edge cities” around
which most Americans now live, work, shop and play). See also Christopher Leinberger
and Charles Lockwood, How Business is Reshaping America, Atlantic Monthly, Oct.
1986, at 43.

63 See, e.g., Robert W. Burchell, The Evolution of the Sprawi Debate in the United
States, 5 HASTINGS W.-N.W. J. ENvT’L. L. & Povr’y 137 (1999); Francesca Ortiz,
Biodiversity, The City and Sprawl, 82 B.U. L. REV. 145 (2002); Patrick Gallagher, The
Environmental, Social and Cultural Impacts of Sprawl, 15 NAT, RESOURCES & ENV'T.
219 (2001); Michael Lewyn, Suburban Sprawl: Not Just an Environmental Issue, 84
MARQ. L. REV. 301 (2000). See generally MARK BALDASSARE, TROUBLE IN PARADISE:
THE SUBURBAN TRANSFORMATION IN AMERICA (1986); F. KAID BENFIELD ET AL., ONCE
THERE WERE GREENFIELDS: HOW URBAN SPRAWL IS UNDERMINING AMERICA’S
ENVIRONMENT, ECONOMY AND SOCIAL FABRIC (1999); ANDRES DUANY ET AL., THE RISE
OF SPRAWL AND THE DECLINE OF THE AMERICAN DREAM (2000).

BURCHELL ET AL., supra note 21, at 195-229.
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and great highways stretch toward the horizon. The fact
that this vision completely disregards the way
communities really work hasn’t stopped generations of
planners from adopting it as the paradigm of The Way
Things Ought To Be.”

Tragically, The Way Things Actually Are is something else
altogether. Instead of pastoral vistas enhanced by attractive buildings
and awesomely efficient highways, we have sprawl that makes a
mockery of urban vitality and turns countryside into clutter. Instead of
comfortable cities that run like clockwork, we have cities that are
scattered, clumsy, expensive, and increasingly hard to enjoy or even use.
Instead of shining towers in a park, we have windowless discount stores
in a parking lot.66

There is also a growing body of literature suggesting that we are
perhaps falling victim to the impoverished affluence of our suburban
lifestyle.5” The study of “happiness economics™ in our universities now
focuses on links between our disquiet and our supersized lifestyle and
dissolute spending.®® In a recent report on this phenomenon, Polly
LaBarre notes:

65 Richard Moe, Growing Smarter: Fighting Sprawl and Restoring Community in
America, ENVT’'L. & URB. ISSUES, Winter 1997, at 13.

66 Richard Moe, Growing Smarter: Fighting Sprawl and Restoring Community in
America, ENVT'L. & URB. ISSUES, Winter 1997, at 13.

See, e.g., JOUN DEGRAAF, AFFLUENZA: THE ALL CONSUMING EPIDEMIC (2001);

HAL KANE, TRIUMPH OF THE MUNDANE (2000); JOANNA MACY & MOLLY BROWN,
COMING BACK TO LIFE; PRACTICES TO RECONNECT OUR LIVES, OUR WORLD (1999);
MARK BURCH, SIMPLICITY (1999). See also authorities cited supra note 58.
A recent study links automobile-dependent suburban sprawl with increased levels of
obesity, high cholesterol, and high blood pressure in children. The report was issued by
the Children’s Health Protection Advisory Committee, a group of pediatricians, child
advocates, environmentalists and business representatives who are asking the
Environmental Protection Agency to recognize the link between declining health in
children and the lack of sidewalks, crosswalks, or walkable schools. The report notes
that since 1980, the percentage of obese children has tripled and that only about 13% of
schoolchildren walk to school, down from an estimated 50% during the 1960s. Group
Links Sprawl and Child Health, GROWTH/NO GROWTH, Feb. 2003, at 6.

Some critics believe that the affluence of suburban living in America contributes
to a profound disconnect between our lives and our non-urban landscapes. See WENDALL
BERRY, supra note 1, at 16. The author notes:

I am suggesting that most people are now living on the far side of a
broken connection, and that this is potentially catastrophic, Most
people are now fed, clothed, and sheltered from sources toward
which they feel no gratitude and exercise no responsibility. We are
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The cost of our wealth to other societies and the
environment has been well documented. But the
greatest toll might be on ourselves. Between 1970 and
1999, the average American family received a 16% raise
(adjusted for inflation), while the percentage of people
who described themselves as “very happy” fell from
36% to 29%. We are better paid, better fed, and better
educated than ever. Yet the divorce rate has doubled,
the teen-suicide rate has tripled, and depression has
soared in the past 30 years. The conclusion is
inescapable: Our lifestyles are packed with more stuff,
but we lead emptier lives. We’re consuming more but
enjoying it less.%

The extent of the psychological costs associated with the
rootlessness of the suburbs, the lack of human bonding with any
distinctive sense of place, and the extent to which our suburban lifestyles
erode our sense of community and civic-mindedness are the subject of
considerable debate in the United States.”® There clearly appears to be at

involved now in a profound failure of imagination. Most of us

cannot imagine the wheat beyond the bread, or the farmer beyond the

wheat, or the farm beyond the farmer, or the history beyond the farm.

Most people cannot imagine the forest and the forest economy that

produced their houses and furniture and paper, or the landscapes, the

streams, and the weather that fill their pitchers and bathtubs and

swimming pools with water. Most people appear to assume that

when they have paid their money for these things, they have entirely

met their obligations.
6 Polly LaBarre, How to Lead a Rich Life, FAsT COMPANY, Feb. 19, 2003, at 14.
LaBarre therein writes:

The desire for more is the most powerful drive in our culture. It’s in

the DNA of democracy and at the heart of the American Dream:

Every person gets an equal chance to make it, and it’s our

responsibility to take it. Of late, that drive has produced an

ethnography of excess — books such as Juliet Schor’s The Overspent

American, Robert Frank’s Luxury Fever, and even Eric Schlosser’s

Fast Food Nation. These accounts of the rich and spendthrift point to

one big gquestion: What does all that income and spending add up to?

A lot of nothing, it turns out. One of the more shocking measures of

our “prosperity” is the fact that the United States spends more on

trash bags than 90 other countries spend on everyrhing. In other

words, the receptacles of our waste cost more than all of the goods

consumed by nearly half of the world’s nations.
70 See generally ToNY Hiss, THE EXPERIENCE OF PLACE (1991); PETER ROWE,
MAKING A MIDDLE LANDSCAPE 240-291 (1991); CHRISTOPHER ALEXANDER ET AL,, A
New THEORY OF URBAN DESIGN (1987); JAMEs KUNSTLER, HOME FROM NOWHERE
(1996).
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least a growing recognition that there may be real human and civic costs
associated with so rapid a transformation of the built environment about
which Bobbie Ann Mason has written: “There’s a sense of loss in
America today, a feeling of disconnectedness. We’re no longer quite
sure who we are and how we got here.” 7' Even Joel Garreau, who
celebrates the wonders of America’s new suburban edge cities, has
noticed an emerging sense of suburban ennui. “When I am talking to
people in Plano, Texas, or in Irvine, California, or any of these edge
cities awash in money and jobs, and I ask people what’s missing, I am
struck by how often the word ‘community’ comes up.” Says Garreau,
“What it boils down to, is a sense of loss about what people think they
once had.””?

Our retail markets, ever sensitive to the public mood, are tapping
into this darker side of the American dream. The nostalgic inventory of
Restoration Hardware, the fast-growing home furnishings chain store,
for example, evokes an earlier age of traditions and places that are now
part of America’s paradise lost. David Brooks of The New Yorker
noted with respect to the store’s popularity with the upscale sprawl set:

Restoration evokes the places we have thoughtlessly
abandoned: the small communities that ambitious people
leave; the downtowns that have been hollowed out by
car-friendly shopping malls; the local industrial crafts
that are being driven out of business by our global
economy; the old fashioned family traditions we have
neglected in the rush to be modern and mobile.
Restoration reminds us that it is not too late to avoid the
spiritual trap set by our relentless upward mobility. We
can rediscover the essential things, and, best of all, we
can do so while shopping.”

71 BOBBIE ANN MASON, CLEAR SPRINGS: A MEMOIR 85 (2000).
2 Jodie T. Allen, Spraw! from Here to Eternity, U.S. News, Sept. 6, 1999, at 6. See
also GARREAU, supra note 61, at 14, wherein the author notes:
In the unsettled, unsettling environment of Edge City, great wealth
may be acquired, but without a sense that the place has community,
or even a center, much less a soul. And the resolution of these issues
goes far beyond architecture and landscape. It goes to the
philosophical ground on which we are building our Information Age
society.
3 David Brooks, Acquired Taste, in THE NEwW GILDED AGE 426, 431 (2000).
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People in the United States may be better housed than any people in
the history of this planet. There are, though, rumblings that all is not
well in our sprawling residential enclaves. The present supersized
version of the American dream is the “McMansion,” a large home by
world standards and located in a low-density sprawling subdivision.
Andres Duany points out that our society’s concentration on private
space has lead to not only unpleasant commutes but the decline of
quality public space:

American homebuilders are perhaps the best in the world
when it comes to providing buyers with the private
realm, the insides of the house. ... The problem is that
most suburban residents, the minute they leave this
refuge, are confronted by a tawdry and stressful
environment. They enter their cars and embark on a
journey of banality and hostility that lasts until they
arrive at the interior of their next destination. ..
Confronted by repetitive subdivisions, treeless collector
roads, and vast parking lots, the citizen finds few public
spaces worth visiting. One’s role in this environment is
primarily as a motorist competing for asphalt.”

Duany and other critics of our sprawling built environment point out
that the public realm outside our suburban homes is too often despoiled
by a poorly planned and aesthetically displeasing landscape of strip
commercial and office pod development. Rather than building
integrated and aesthetically pleasing communities, suburban developers
too often seem to create a hodgepodge dysfunctional mix of poorly
designed “parts” for a community.” It hardly seems surprising that any
significant growth and development in any given suburban area will
likely generate strong antigrowth sentiment.”®

74 DUANY ET AL., supra note 58, at 41.

PSee SAFDIE, supra note 20, at 48, wherein he notes:
Such debates demonstrate the risk of entrusting our public spaces
entirely to the good graces of the private sector -~ whose incentive, of
course, is to achieve maximum value on any investment. The natural
extension of this process of pure profit-oriented decision-making and
little public involvement presents a profoundly disturbing view of the
future city: that of a vast no-man’s-land merely connecting a series of
privately controlled oases. Id.

See KUNSTLER, supra note 9, at 112, where the author notes on this point:
[Vloters who live in suburban sprawl don’t want any more of the
same stuff built around them — which implies that at some dark level

76
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Critics of sprawl also argue that it is enormously expensive,
economically inefficient, fiscally irresponsible, harmful to central core
areas, and will likely prove to be economically and environmentally
unsustainable in the future.”” Sprawl has obviously contributed to the
deteriorating economic viability and social livability of the core areas of
most major cities and towns. The poor and less wealthy are left behind
in decaying and high-crime neighborhoods and schools.”  The
movement to the suburbs continues to be largely composed of upper-
income households.” Deteriorating conditions in central cities, in turn,
discourage economically viable households and businesses from moving
to these areas.®® This cycle of outward expansion and inner deterioration
is now operating within older suburban areas.®' There are now an
estimated four thousand abandoned shopping malls in this country,

suburban sprawl dwellers are quite conscious of its shortcomings.

They have a word for it: growth. They’re now against growth. Their

lips curl when they utter the word. It has the same appeal as the word

fungus. They sense that any new construction is only going to make

the place where they live worse. They’re convinced that the future is

going to be worse than the past. And they’re dead-on right because,

in terms of their everyday surroundings, the future has been getting

worse throughout their lifetime. They’re not hallucinating. Growth

means only more traffic, bigger parking lots, and ever bigger-and-

uglier buildings than the monstrosities of the sixties, seventies, and

eighties.
7 BURCHELL, supra note 21. See also sources cited supra notes 58 and 62.
8 The desire of people to “move up” in housing is a significant factor in the
“movement out” from urban core areas where a supply of desirable higher-cost housing
is not available “closer in” to an urban area. “Most movers would still go out nstead of
in, but the absence of the opportunity to move up and in guarantees the decline of the
core, it guarantees that real estate in many if not most older places will filter down in use
and value, it guarantees that the income level of residents in those places will drop, and it
guarantees aggravated economic and social disparities between neighborhoods and
jurisdictions.” Thomas Bier, Moving Up, Filtering Down: Metropolitan Housing
Dynamics and Public Policy, Sept. 2001, cited in Moving Up and Farther Qut,
GROWTH/NO GROWTH, Oct. 2001, 2, 6.
‘ Between 1990 and 1997, there were a total of 1.2 million new residents in low-
density metropolitan counties in the United States and over 40% of these new residents
had annual incomes of $60,000 or more. Only 24% of the households in America’s
major cities had annual incomes that high. See The State of the Nation’s Housing 2000,
Harvard University Joint Center for Housing Studies, discussed in GROWTH/NO
GROWTH, Aug. 2000, at 2.
3 See OLIVER BYRUM, OLD PROBLEMS IN NEW TIMES: URBAN STRATEGIES FOR THE
1990s (Planners Press 1992).
8 See WILLIAM Lucy & DavID PHILLIPS, CONFRONTING SUBURBAN DECLINE (Island
Press 2000).
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many of which are located in older suburban areas impacted by ever-
expanding outward development.82

The economic costs associated with the high level of automobile use
in this built environment are enormous. The cost to an individual
household of owning, maintaining and operating two automobiles
averages more than $12,000 each year.®* Public costs directly associated
with automobile use amount to about $300 billion a year in America.®
Whether these costs, which are obviously inflated by our hypersprawl
urban landscape, should be passed on to (or can even be paid by) future
generations is, and should be, the subject of increasing debate.’’

The United States is, in effect, constructing two physical and public
service infrastructures to support residential development: the new
infrastructure  supporting ever-expanding suburban and exurban
development and the older one that is left behind. Even modest
increases in the density of new residential development would produce
enormous reductions in the costs io local governments of providing
supporting infrastructure. At lower development densities the costs of
government-provided infrastructure that are linearly related to
population density (i.e. sidewalks, curbs, subdivision-level roadways,
and water and sewer mains) are less efficient and more costly than they
would be at a higher density of development.

Similarly, if significantly more new development would occur in
infill and redevelopment areas already served by existing public
infrastructure, there would also be enormous cost savings. A recent

82 Moe, supra note 64, at 15. Therein he notes that, “Sprawl has drained the life
out of thousands of traditional downtowns and inner-city neighborhoods, and we’ve
learned that we can’t hope to revitalize these communities without doing something to
control the spraw] that keeps pushing further and further out from the center.” Id.

8 KUNSTLER, supra note 9, at 69.

84 Id. The author notes that of this amount, about $73 billion (200 million a day) is
spent on road construction and maintenance and about $48 billion is spent on traffic
maintenance and parking enforcement. Id. at 68.

This is a core issue in the debate about sustainable development in America. See
Michael McCloskey, The Emperor Has No Clothes: The Conundrum of Sustainable
Development, 9 DUKE ENvTL. L. & PoL’Y F. 153 (1998-1999) (discussing problematic
issues involved in interpreting the concept of sustainable development with respect to the
goal of intergenerational equity). See also sources cited supra note 2. See generally
MATHIS WACKERNAGEL & WILLIAM REES, OUR ECOLOGICAL FOOTPRINT (1996); TED
BERNARD & LORA YOUNG, THE ECoLOGY OF HOPE: COMMUNITIES COLLABORATE FOR
SUSTAINABILITY (New Society Publishers 1997); TIMOTHY BEATLY & KRISTY MANNING,
THE ECOLOGY OF PLACE: PLANNING FOR ENVIRONMENT, ECONOMY, AND COMMUNITY
(Island Press 1997); PETER NEWMAN & JEFFREY KENWORTHY, SUSTAINABILITY AND
CITIES (1999); A SURVEY OF SUSTAINABLE DEVELOPMENT (J. Harris et. al. eds., 2001).
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Rutgers University study estimated that under such a “smart growth”
affirmative approach to new development, the savings to businesses and
local communities would total about $250 billion as applied to the future
growth of the United States housing stock over the next twenty-five
years.¥ Road building could be reduced by 20% and land consumption
(and its environmental impacts) could be reduced by 25%. Future
operating costs for roads and infrastructure would also be enormously
reduced.?”

The United States consumes far more resources per capita than any
other country in the world.3® As a result, the environmental degradation
of the average person in this country is estimated to be thirty to fifty
times that of the average citizen in a developing country like India.®
For these numbers to change significantly it will be necessary to
substantially lessen the economic costs, resource consumption and
environmental impact of the lifestyle afforded, if not actually required,
by our ever-expanding hypersprawl pattern of development.

V. LOCAL GROWTH MANAGEMENT AND HYPERSPRAWL
DEVELOPMENT

Even during early colonial times, the police power was exercised to
control the development and use of land. While early development
largely mirrored a traditional agricultural and spatial order, local
management of small towns in New England often adjusted private land
use and enterprise to community ends.®® However, this close-knit
ordering of small town life was, by the eighteenth century, overtaken by
the chaos of an increasingly individualistic, market-oriented agriculture
and by the rise in prominence of mercantile cities.

During the latter half of the nineteenth century, there was a rapid
increase in and concentration of population in American cities. This was
accompanied by an unparalleled expansion and development of
structures and buildings for business and manufacturing use. Out of the
resulting chaos and congestion, society increasingly recognized that the

86 BURCHELL, supra note 5, at 12.
87

Id
8 idas.

8 See Envt’l. Mag., Nov./Dec. 2000, at 1.

20 See | EDWARD H, ZIEGLER, RATHKOPE’S THE LAW OF ZONING AND PLANNING
§1.20-1-25 (4th ed. 2002) (discussing early prezoning police power restrictions on land
use and development).
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individualistic ethic of classical liberalism, implicit in both federal and
state constitutions embodying the right of citizens to pursue happiness
and property unfettered by government restraints, would have to be
tempered by the interdependent realities of urban living.”!

By the beginning of the twenticth century, many large American
cities had already enacted, though in a haphazard and piecemeal fashion,
local ordinances regulating a variety of types of land uses.”? By the
1920s, streetcars and automobiles were facilitating a mass movement to
the suburbs. During this time, many American cities, pursuant to state
enabling statutes, adopted comprehensive zoning codes regulating the
location and use of land within their boundaries.”

In 1926, the United States Supreme Court upheld the
constitutionality of the zoning code of the Village of Euclid, Ohio, a
suburb of Cleveland, in the landmark case, Village of Euclid v. Amber
Realty Co%* The Court held that a city may properly regulate the use
and development of land to avoid mixing together business and

N Id at1-8.
If citizens who lived in cities during Jefferson’s time at the beginning
of the nineteenth century viewed the close-knit regulation and
ordering of New England small town life during early colonial times
as a vestige of tyranny, their urban counterparts at the close of the
nineteenth century were increasingly made aware of the Special
tyrannies resulting from unrestrained enterprise in land development

and use.

ld

2 dat18
In some cities, noxious businesses were excluded or entirely
prohibited in certain districts. There were restrictions on the
operation and location of tenements, the disposition of garbage, the
erection of billboards, the discharge of smoke, and in some
residential areas there were restrictions on lot size, setbacks, and the
bulk, type, and height of structures.

Id.

93

Zoning at first was considered one of the most radical departures from the
traditional concepts of private property because it was perceived as prohibiting a citizen
from devoting his property to a purpose useful and entirely harmless, in the ordinary
sense, in certain districts within a community. However, courts in ruling that the police
power justified enactment of such ordinances, pointed to the need to prevent congestion,
to secure quiet residential districts, and to produce an orderly segregation of industrial,
commercial and dwelling areas brought about by the constantly increasing density of
urban populations, the multiplying forms of industry, and the growing complexities of
civilization. E.g., Pritz v. Messer, 112 Ohio St. 628, 149 N.E. 30 (1925); Brett v. Bldg.
Comm’r, 250 Mass. 73, 145 N.E. 269 (1924); Wulfsohn v. Burden, 241 N.Y. 288, 150
N.E. 120 (1925).

Village of Euclid v. Amber Realty Co., 272 U.S. 365 (1926).
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residential uses and to protect low-density, detached single-family
homes from higher-density apartments. The holding established that
homeowners might properly be protected by zoning from apartment
dwellings and those who occupied them.”> An apartment house, the
Court pointed out, might operate as “a mere parasite” in the
neighborhood of detached homes”® — constructed to take advantage of
the open spaces and attractive surroundings and in the process depriving
children of their play areas.?’

The Supreme Court’s Village of Euclid decision has operated
throughout the twentieth century largely to constitutionalize low-density
restrictive zoning and related local governmental actions directed at
excluding less affluent housing from entire neighborhoods and suburban
communities.”® Later Supreme Court and state court decisions have

% Id. at 394-95. When zoning codes in the early part of the last century adopted the
German ideal of a clean and well ordered community, local communities invaniably, as
Dan Tarlock points out, “borrowed from Herbert Spencer and used zoning to confirm the
‘better’ or ‘higher’ to the exclusion of ‘lower’ or ‘inferior’ uses and, of course, those
who occupied the uses.” Dan Tarlock, Euclid Revisited, LAND USE L. & ZONING DIG.,
Jan. 1982, at 4, 4-5. See also Edward H. Ziegler, The Twilight of Single Family Zoning, 3
UCLA J. ENvTL. L. & PoL’y 161 (1982-1983) (providing an extensive critique of the
Bglicy and constitutional validity of restrictive low-density residential zoning).

272 U.S. at 394. The Supreme Court’s opinion on this point reflects a class bias
prevalent at that time and one that likely still exists today in many exclusionary
antigrowth communities. See Garret Power, Deconstructing the Slums of Baltimore, in
FrROM MOBTOWN TO CHARM CITy 47 (J. Elfenbein et al. eds., 2002). “Substandard
housing seemed more susceptible of solution than the problem of poverty. Shacks and
shanties could be cordoned off into segregated neighborhoods thereby buffering affluent
communities from crime and contagion.” /d. at 48.

272 U.S. at 394. See Melvyn R. Durchslag, Village of Euclid v. Ambter Reaity
Co., Seventy-Five Years Later: This Is Not Your Father’s Zoning Ordinance, 51 CASEW.
REs. L. REV. 645 (2001).

One might speculate that the leeway the Court extended to local zoning regulations was
prompted more by its belief that the values of those residing in single-family homes must
be protected from foreign influences than by any respect the Court owed to the
regulatory decisions of local governments.

Id. at 646.
o8 An extensive and long standing body of work has focused on the topic of
exclusionary “snob” zoning. The articles, cases and examples are legion. Too often
ignored in recent discussions of sprawl and growth management, however, is the
significant role that environmental NIMBYism (not-in-my-back-yard) and exclusionary
snob zoning play in causing leapfrog and low-density sprawl development and how, in
this political era, environmental NIMBYism commonly parades behind the banner of
citizen activists in pursuit of “smart growth™ and the “public interest™ See infra notes
113-23 and accompanying text. See generally 2 ZIEGLER, supra note 89, at §§22.3—22.6
(citing numerous articles and providing extensive discussion of cases). The author
therein notes:
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tended to replace the rather harsh “public nuisance/parasite” rhetoric of
Village of Euclid with the more politically correct theme of allowing
local communities to avoid “urban blight” by protecting the charm and
aesthetic character of their neighborhoods.*® These decisions allow local
communities to engage in restrictive zoning to provide suburban
neighborhoods of single-family homes “where yards are wide” and
“people few.”1% Even more recently, court decisions have allowed local
communities to severely restrict land use and development to promote
preservation of the natural environment.'?! Generally speaking, only in
those rare cases where class or racial bias is clearly, openly and

Suburban zoning policies that exclude certain types of residential

uses severely restrict housing opportunities for low- and moderate-

income persons. Through a wide range of techniques, such as

requiring large lots and minimum floor areas, excluding apartment

and mobile home development, and demanding costly developer

exactions, municipal regulations drive up the cost of housing. These

regulations have the necessary effect of excluding from the

community persons of moderate means, even as the municipality

purposely attracts businesses that employ these same people.
Id. at §§ 22-7 and §§ 22-8.
Snob zoning may be closely related in some areas to housing affordability problems. See
Arthur C. Nelson, Exclusionary Practices and Urban Sprawl in Metropolitan Atlanta, 17
Ga. ST. U. L. Rev. 1087, 1087-1088 (2001) (discussing the example of the city of
Powder Springs, Georgia); In Santa Cruz, Concerns Over High Housing Prices Trump
Slow Growth Efforts, GROWTH/NO GROWTH, Feb. 2002, at 6 (discussing the fact that in
Santa Cruz County, California, only six percent of the homes are affordable to a family
eamning the county’s median income). Even for allowed residential uses, the cost of land
and housing is significantly affected by intensive land use regulation. See, e.g.,
STERNLIEB & SAGALYN, ZONING AND HousiNG CosTs (1972); U.S. Department of
Housing and Urban Development, Housing Cost Reduction Demonstration, in URBAN
LAND INSTITUTE, HOUSING SUPPLY AND AFFORDABILITY 213, 216 (Frank Schnidman &
Jane A. Silverman eds. 1983) (price of new homes reduced by as much as 33% through
minor changes in restrictions, innovative design, and rapid processing of development
agplications).
9 E.g., Berman v. Parker, 348 U.S. 26, 32-33 (1954) (Douglas J.) (allowing
government-sponsored demolition of urban neighborhoods, and describing the blight of
disreputable housing: “They may also be an ugly sore, a blight on the community which
robs it of its charm, which makes it a place from which men turn. The misery of housing
may despoil a community as an open sewer may ruin a river.”).

E.g., Village of Belle Terre v. Boraas, 416 U.S. 1, 9 (1974) (upholding the

constitutionality of a suburban zoning restriction on household composition as a method
of limiting density in areas of detached single-family homes based on the rationale that
zoning might properly plan for neighborhoods “where yards are wide” and “people
few™).
101 E.g., Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 10118-19 (1992)
(ruling that environmental restrictions on land use and development protect the general
welfare and that such restrictions generally will be held to constitute a “taking” of private
property for public use only where the restriction as applied denies an owner all
economically viable use of the land).
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extensively made part of the actual zoning record, have courts
invalidated exclusionary and highly restrictive zoning practices.!%?

Traditional Euclidian zoning regimes that operate by rather simple
and fixed legislative rules still exist in many suburban areas in America.
These zoning regimes still generally favor low-density developments of
detached single-family homes and still typically require the separation of
different uses as isolated automobile-dependent pods of development. In
this respect, traditional Euclidian zoning has been wildly successful in
achieving its original limited goals of segregating different land uses and
promoting low-density residential development, 03

102 g5 Woodwind Estate Ltd. v. Gretkowski, 205 F.3d 118, 125 (3d Cir. 2000)
(holding that developer’s substantive due process rights would be violated where
proposed development of 100 affordable-home subdivision was denied based largely on
neighbors’ concerns about socioeconomic background and income level of potential
residents). See Michael Burger, Building Blues, L.A. DALY JOUR., May 3, 2001, at 7
reporting on this case as follows:

While trying to develop affordable homes and bring the American

dream of homeownership to an expanded class of citizens,

Woodwind Estates ran smack into the NIMBY (not-in-my-back yard)

syndrome. Neighbors of the proposed project didn’t like the idea, at

least, not in their neighborhood. Banding together (as such groups

always do), and adopting a group name (as they always do), the

Concerned Neighbors of Woodwind Estates (a name with no useful

acronym, quite out of character for NIMBY groups generally) sought

to stop the project by peppering the Stroud Township Planning

Commission with euphemisms. They were concerned about the

income level of potential residents, as well as their socioeconomic

background. Fretting about the effect of such people on local

property values, they urged project denial simply because they were

opposed to low-income residents moving into their community.
This type of environmental NIMBYism is now frequently evident in court decisions
challenging zoning and development restrictions. See, e.g., City of Cuyahoga Falls v.
Buckeye Cmty. Hope Found. 123 8.Ct. 1389, 1394-95 (2003) (holding that substantive
due process is not violated by application of a voter referendum process to revoke an
ordinance granting site-plan approval for a proposed high-density affordable apartment
development); City of Monterey v. Del Monte Dunes at Monterey, Ltd., 526 U.S. 687,
721 (1999) (affirming jury verdict in favor of an owner that a regulatory taking occurred
when the owner’s proposed residential development was denied since the denial was not
substantially related to the city’s alleged environmental concerns); Pheasant Bridge
Corp. v. Township of Warner, 169 N.J. 282, 293-294, 777 A.2d 334, 341 (2001)
(holding increase in minimum lot size unreasonable as applied to owner’s land since
alleged supporting environmental concerns would be unaffected by development).

103 William W, Buzbee, Spraw!’s Dynamics: A Comparative Institutional Analysis

Critique, 35 WAKE FOREST L. REv. 528 (2000).
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Traditional Euclidian zoning, however, has also been a significant
cause of suburban sprawl in America. As noted land use scholar Robert
Frelich has wrnitten:

The traditional land use and zoning tools in effect since
zoning was recognhized in the mid-1920s have been
ineffective to combat sprawl. The first fifty years of
zoning witnessed primarily a two-dimensional system.
All areas of a community would be zoned into
commercial, industrial, and residential uses capable of
being developed at any time and without adequate
facilities or proper geographical sequence. To handle
rapid growth on the fringe, local communities would
have to use two-dimensional methods of either
excluding uses or enlarging lot size and building area
requirements. . . . Large lot zoning, while increasing the
cost of individual ownership, did not limit development
as much as it promoted suburban sprawl and produced
secondary racial and economic exclusionary effects.
Exclusive industrial zoning, where used to control
residential  growth, further promoted leapfrog
development. Zoning regulations that excluded
multiple-family  housing  encouraged low-density
development.'04

During the latter part of the last century, many communities adopted
modern zoning and land development codes that were far more complex
and restrictive than early Euclidian zoning ordinances.'®> Modern
zoning codes may impose restrictions not only on building height and
setbacks, but also on lot size, floor area, yards, exterior appearance,
fences, landscaping, signs, pets and parking. To enhance the flexibility
of zoning as a regulatory tool, many local communities have greatly
increased the number of zoning districts, tailoring district restrictions to
ever smaller land areas. While early zoning ordinances utilized as few
as three zoning districts, modern zoning codes may have as many as
twenty or thirty.!% Also, modern zoning codes may contain any number
of special or overlay zoning districts, which typically impose a

104 ROBERT FREILICH, FROM SPRAWL TO SMART GROWTH 5 (1999).

105 See Bdward H. Ziegler, Shaping Megalopolis: The Transformation of Euclidean
Zoning by Special Zoning Districts and Site-Specific Development Review Techniques,
15 ZONING & PLAN. L. REP. 57-58 (1992).

! Id. at 58.
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supplementary set of restrictions on land within these districts, often to
protect features of the natural environment.!?’

Modern zoning codes may contain provisions for floating zones,
planned development districts, extensive site plan review and may
provide for the imposition of site-specific conditions on development
permits.'®®  Today, “smari growth” zoning codes may require
environmental or other impact assessment studies, tree and vegetation
protection, protection of wildlife habitat and migration and riparian
areas, protection of historic structures and scenic views, architectural
and design review, development impact fees and provisions for transfer
of development rights. Local regulatory programs may also impose
growth caps or concurrency infrastructure requirements on new
development within a community.'%

These modern zoning and land development codes are largely, if not
exclusively, designed to address quality of life issues within a particular
community.!'0 They are not generally designed to curtail or restrict our

107 1d ats8:
[PJublic concern for aesthetic, environmental, and ecological values and judicial sanction
of these concerns as legitimate public purposes for regulation, are now reflected in
‘wetlands,’ ‘coastal,’ ‘river corridor’ and ‘watershed-site sensitive’ designations, ‘open
space,” ‘urban-growth boundary,” ‘greenbelt,” and ‘view protection’ areas, as well as
‘conservation,” ‘forest,” ‘tree preservation,” ‘deer park protection,’ and ‘forever wild’
classifications.
Id. at 58-59.

109 See generally James A. Kushner, Smart Growth: Urban Growth Management
and Land-Use Regulation Law in America, 32 URB. LAw. 211 (2000); Stuart Meck,
Highlights of the American Planning Association's Growing Smart Project: New Tools
for Planning and Management of Development, 25 ZONING & PLAN. L. REP. 49 (2002);
JoHN NOLON, WELL GROUNDED: USING LocAL LAND USE AUTHORITY TO ACHIEVE
SMART GROWTH (2001).
I See Durchslag, supra note 96, at 654, wherein the author describes the local
political dynamic supporting zening restrictions on land development:

Elected representatives ... maximize their desires by getting re-

elected. And they do that by responding to the wishes of their

constituents. Thus, if residents of a small suburban or ex-urban

community feel their lifestyle being threatened by a large new

housing development or a new shopping mall, they will demand that

their elected officials do everything possible within the boundaries of

their legislative capacities to stop or limit the development proposals.

The representatives will likely do so because they want to remain in

the same seat after the next election. Moreover, the smaller the

community, and the more it is dominated by a single faction, such as

homeowners in suburban and ex-urban communities, the less yielding

the elected governors will be to developing counter pressures.
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hypersprawl pattern of land development.!!! In fact, modern zoning and
land development codes may actually promote a hypersprawl pattern of
low-density development within a given metropolitan region.'!2

Modern zoning codes, particularly in suburban areas, usually require
a low-density residential pattern of development. As Henry Diamond
and Patrick Noonan in their landmark work Land Use in America point
out, “Development today too often must conform to standard setbacks,
yard requirements, curb cuts, and street widths, With few exceptions,
low density development—detached, single-family homes on large
lots—predominates, not only consuming more land directly, but
necessarily requiring more roads, which consume even more land.”'!?
Modern zoning codes also typically require a complete separation of
different uses, producing an isolated pod pattern of low-density
automobile-dependent development. '

1 In an important respect, poorly planned and aesthetically displeasing sprawl

development within a developing community may generate antigrowth sentiment leading
to even more restrictive low-density zoning and antigrowth policies causing more sprawl
and leapfrog development. See BALDASARRE, supra note 62, at 99-100:
The findings of this study suggest that suburbs may turn more
frequently to restrictive policies. Growth and its related problems
will be found in many communities. Fiscal austerity will fuel the
need for policies to curb growth. The growing number of fiscal
conservatives will point to the costs of growth. The
environmentalists will note the erosion of the small-town atmosphere.
Average citizens will wonder if the decline in services and
community quality can be reversed if growth is halted. The inability
of suburban government to solve problems, and influence events
around it, may raise louder calls for action.
See FREILICH, supra note 102, at 4-5:
Local governments often make planning decisions based upon
parochial considerations, which not only fail to take account of the
problems of sprawl, but in many instances are detrimental. This is
partly a result of local protectionist considerations, but it also reflects
a lack of foresight about the need for controlling sprawl and the
government’s inability to perceive its role to protect its own self-
interests by controlling sprawl.
HENRY DIAMOND & PATRICK NOONAN, LAND USE IN AMERICA 106 (1996).
See KUNSTLER, supra note 9, at 123-25:
Zoning inevitably results in sprawl by mandating that all the
components of the human settlement be separated. . .zoning degrades
the public realm of our streets by favoring cars over the human scale,
making the streets unpleasant. It diverts public spending from civic
amenities to the asphaltic infrastructure of highways and their
accessories. Instead of parks, it provides landscaped parking lot
medians and other useless, meaningless “green space.”

112

113
114
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Local zoning codes continue to promote urban sprawl in another
way. Severe restrictions on the density or type of development allowed
within a community often reflect, from a regional perspective, a
dysfunctional and virulent environmental NIMBYism (Not In My Back
Yard)!!? that results from the political activism (and often class or racial
bias) of existing residents concerned about the “quality” and impact of
new development on their neighborhood and within their community.!6

15 See KUNSTLER, supra note 9, at 112:

So the suburbanites become NIMBYs (Not In My Back Yard) and
BANANASs (Build Absclutely Nothing Anywhere Near Anything).
If they’re successful in their NIMBYism, they’il use their town
government to torture developers (i.e., people who create growth)
with layer upon layer of bureaucratic rigamarole, so that only a
certified masochist would apply to build something there.
Eventually, all this unwanted growth leap-frogs over them to cheap,
vacant, rural land farther out (controlled by politicians hungry for
“rateables”), and then all the new commuters in the farther-out
suburb are choking the NIMBY s roads anyway to get to the existing
mall in NIMBYlville.

At a town meeting, the residents of Chelmsford, Massachusetts, voted to take a tract
of fand by eminent domain for conservation purposes after it was learned that a builder
had applied to the local board of appeals for a permit to construct low and moderate-
income housing on the site. Finding nothing objectionable in the town’s action, the
Supreme Judicial Court of Massachusetts held that the state’s so-called “Anti-Snob”
zoning act did not prohibit a town from condemning land for conservation purposes even
though an application for a permit to build low and middle-income housing was pending.
See Town of Chelmsford v. DiBiase, 370 Mass. 90, 345 N.E.2d 373 (1976); see also
Dolan v. Borough of Tenafly, 380 A.2d 1119 (1977) (the Borough of Tenafly, New
Jersey, adopted an ordinance providing for the municipality’s appropriation of land for
recreation and conservation purposes and authorizing a bond issue to secure the funds
necessary for purchasing the langd, in effect, halting the plans for an affordable housing
development).

Snob zoning and exclusionary development codes, designed to appease affluent
and “outdoorsy” individuals, are strongly associated with high rates of home ownership,
high home values, high income levels, and white population size. See James C.
Clingermayer, Quasi-Judicial Decision-Making and Exclusionary Zoning, 31 URB.
AFFAIRS REV. 544 (1996); see also DOWNS, supra note 9, at 204 wherein the author
states:

[N]onpoor people have what are to them cogent social, economic,
and personal security reasons to remain physically and socially
separated from poorer people. These motives are reinforced by the
social and ethnic differentiation of suburbs from central cities, wide-
spread racial discrimination and intolerance, and constant media
reporting of adverse conditions in central cities. In contrast, many of
the poor believe that they would benefit from being more
geographically integrated with better-off groups. That would give
them better access to jobs and schools and an escape from
concentrated-poverty environments. But the nonpoor control the
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Today, zoning restrictions on the development of “open space” and on
other “environmentally sensitive” areas are the hallmark of any well-
drafted smart growth “Gucci” or “Birkenstock™ sprawl zoning code.!!”

Obviously, not every call to environmental action by land use
activists properly invokes a “public interest” banner.''®  Today,

institutional processes that determine how income groups are
geographically distributed.
17 See Durchslag, supra note 97, at 647 (“Obviously today’s environmental zoning
ordinances (if I may use that term) reflect the desire of those who dominate the political
process, resident homeowners, just as the nuisance-based zoning ordinances seventy-five
years ago reflected the desires of the same group of political constituents™); see also
BALDASSARE, supra note 62, at 98 (reporting on a study which found that: “The large
majority who supported growth controls, as expected, mentioned environmental
concerns.  Environmental reasons were especially prominent among high-status
residents. The concerns of high-status residents are thus commonly overcrowding,
traffic congestion, and environmental deterioration.”); see generally John Nolon,
“Discovering” Local Environmental Law, 25 ZONING & PLAN. L. REp. 73, 74-77 (2002).
According o a recent survey of spraw) around Washington, D.C., more than half of the
land in the outer metropolitan area is protected from typical tract suburban development
by rural zoning limits on housing development that require lot sizes of three acres to
twenty-five acres of land to build a house. “[W]hile the limits on rural building are
supposed to be saving farmland, forests, and meadows, a regional view of development
patterns indicates that many of these anti-sprawl measures have accelerated the
consumption of woods and fields and pushed developers outward in their search for
home sites.” Peter Whoriskey, Gucci Sprawi: Density Limits Only Add to Sprawl, WASH.
PoST, Mar. 8, 2003, available at http://www.washintonpost.com/wp-yn/articles/A63192-
2003Mar8.html.
n Snob zoning and exclusionary development codes have enormous
environmental and human costs. See Janice C. Griffith, Smart Governance for Smart
Growth: The Need for Regional Governments, 17 Ga. ST. U. L. REv. 1019, 1019 (2001):

The sprawling expansion of the nation’s mega cities into outer rings

of further development depletes land in a natural state and increases

air and water pollution. To sustain long-term growth, a metropolitan

area must make major investments in its transportation, sewer, water

supply, and wastewater infrastructures to diminish growth related

environmental harms. Transportation, land use, and water policy

decisions must be coordinated throughout a metropolitan area to

ensure that each locality assumes its fair share of growth related costs

and does not resort to cheaper solutions that lack environmental

sensitivity.
Id. See also Robert D. Bullard et al., The Costs and Consequences of Suburban Sprawi:
The Case of Metro Atlanta, 17 GA. ST. L. REV. 935, 938 (2001):

All communities are not created equal. Apartheid-type employment,

housing, and development policies have resulted in limited mobility

and reduced neighborhood options, decreased residential choices, and

diminished job opportunities for African Americans and other people

of color. American cities continue to be racially separate and

unequal. Residential apartheid is the dominant housing pattern for

most African Americans — the most racially segregated group in
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environmental NIMBYism is often more about protecting already
developed residential and recreational areas from new development than
about protecting the natural environment.''® Robert Freilich, a leading
proponent of “smart growth” acknowledges that local zoning and urban
planning programs tend to be dominated by “local values” and “based
upon parochial” and “local protectionist” considerations.!?®  More
bluntly stated, smart growth and environmental protection rhetoric in
modern zoning codes often may mask some of the worst possible forms
of local avarice and self-interest.!?!

America. Nowhere is this separate society contrast more apparent

than in the nation’s large metropolitan areas.
See generally Florence Wagman Roisman, Sustainable Development in Suburbs and
Their Cities: The Environmental and Financial Imperatives of Racial, Ethnic, and
Economic Inclusion, 3 WIDENER L. Symp. 87, 98-107 (1998); LARRY KEATING, RACE,
CLASS AND URBAN EXPANSION (2003).
! See KUNSTLER, supra note 9 at 112, Recently, Dan Silver, head of the Los
Angeles—based Endangered Habitats League suggested that environmentalists consider
adopting a policy that attempts to direct development into core urban areas rather than
pursue a no-growth anywhere strategy. He pointed out that rather than preventing
growth, the traditional anti-sprawl lawsuit simply diverts development into another
neighborhood or the suburbs. New Greens Focus Growth, Not Fight It, GROWTH/NO
GROWTH, Mar. 2003, at 3. See aiso Douglas R. Porter, Reinventing Growth Management
for the 21st Century, 23 WM. & MARY ENVTL. L. & PoL’Y REv. 705, 737 (1999).

[W]e cannot continue to separate, conceptually and in practice,

natural conservation from urban conservation. [f we are to create

sustainable forms of metropolitan development, we must adopt

holistic approaches to ecosystem management that account for human

as well as natural systems, working together rather than in opposition.

Saving and restoring natural qualities means saving and restoring

urban resources.
Id. at 737.
12 FREILICH, supra note 102, at 4-5. Today, the increasingly popular notion of
“smart growth” is ambiguous enough to embrace some of our worst impulses and to
avoid any sober assessment of the costs sprawl imposes on others and the natural
environment. See Oliver A. Pollard, Smart Growth: The Promise, Politics, and Potential
Pitfalls of Emerging Growth Management Strategies, 19 VA. ENVTL. L. J. 247, 280
(2000) (pointing out that “people may support the concept of more compact development
in order to curb the loss of open space, yet strenuously oppose infill and higher density in
their own neighborhoods”); E.J. Dionne, “Smart Growth” Politics, WASH. POST, Jan. 15,
2000, at A29 (“Smart Growth won’t work if designed simply to preserve the good life
for those who already have it.”).
12 This is the result of a land use control system which, in this society, allows each
community to solve its own problems and plan its own future completely without regard
to the general needs and wants of people in the nearby metropolitan region. See, e.g.,
FREILICH, supra note 102, at 3; Robert Ellickson, Suburban Growth Controls: An
Economic and Legal Analysis, 86 YALEL.J. 385,494-98 (1977). See also DOWNS, supra
note 9, at 204, wherein the author states:
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In theory, modern “smart growth” zoning codes should combine
selective protection of scenic vistas, important open space arcas and
environmentally sensitive lands with significant zoning designations of
land for growth areas that allow more compact, higher-density, mixed-
use and pedestrian friendly developments — sometimes referred to as
“New Urbanist” development.!?> The reality, though, is that many
modern zoning codes too often contain the former protective
environmental restrictions but shun the Ilatter more generous
development provisions.!Z Unless zoning and land development codes

The failure of most nonpoor suburban residents to develop strong

feelings of, or rational commitments to, social and political solidarity

with central cities has severe consequences. It causes the nonpoor to

resist any transfer of decisionmaking powers over land use,

transportation, and local fiscal policies to a regional level. Yet

without such transfers, metropolitan areas cannot cope effectively

with growth-related problems, which are all basically regional.
122 See John Nolon, Local Land Use Controls That Achieve Smart Growth, 31
ENVTL. L. REP. 11025 (2001):

Smart Growth admits of no clear definition. It provides a popular

label for a growth strategy that addresses current concerns about

traffic congestion, disappearing open space, nonpoint source

pollution, the high cost of housing, increasing local property taxes,

longer commutes, and the diminishing quality of community life. To

accomplish smart growth, government must take two related actions.

The first is the designation of discrete geographical areas into which:

private market growth pressures are directed. The second is the

designation of other areas for recreation, conservation, and

environmental protection. This reduces a complicated subject to its

two most essential features and leaves much for further discussion.
See also NAT’L ASS’N OF HOME BUILDERS, SMART GROWTH: BUILDING BETTER PLACES
TO LIVE WORK AND PLAY 10 (1999).

See Philip Langdon, Zoning Reform Advances Against Sprawl and Inertia, NEW

URrB. NEWS, Jan./Feb. 2003, at 1 (describing the need to reform zoning codes as the
number one priority of the New Urbanism movement); Edward Ziegler & Greg Byme,
Zoning, New Urbanist Development, and the Fort Collins Plan, ZONING NEWS, Sept.
1998, at 1 (“existing zoning and development codes still prohibit new urbanist
development or strongly favor conventional low-density development in regulatory
approval procedures™).

Largely as a result of development restrictions imposed by environmental NIMBYism,
the demand for new housing in this country each year is now estimated far exceed
available supply. See Michael Brush, Insiders Are Bailing on Home-Builder Stocks,
MSN Money-Company Focus, Sept. 3, 2003, available at
http://www.moneycentral. msn.com/content/p58043 .asp:

It’s natural to want to halt nearby home construction the second you
buy a house, so politicians have created thickets of local building
regulations in communities around the country. [n some areas, this
has doubled the time it takes to get approval for new units, compared
to a few years ago. “You have an artificial cap created by government
regulation across the country that keeps supply down,” says Joel
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are changed to allow, or actually require, this type of mixed-use, higher-
density residential development in both infill and greenfield areas, New
Urbanism may prove to be just a form of New Suburbanism — sprawl
with front porches.1?*

Modern zoning and land development codes also may promote
urban sprawl by severely restricting the density or amount of residential
development due to concerns about traffic or infrastructure or public
service costs associated with significant new residential development.
Where land development is severely restricted or substantially burdened
by growth caps, development restrictions, or impact fees, new
development may simply locate in areas further out from urban core
areas, where land is likely cheaper and development less restricted and
less burdened. Restrictive modern zoning and growth management

Rassman, the chief financial officer at Toll Brothers. Demand,

meanwhile, marches on, thanks to immigration, the desire for second

homes, the aging of the population and other mega trends. Rassman

puts what he calls the natural demand for new homes at 1.8 million to

2.1 million per year. (That’s on top of existing home sales.) But

building authorities are issuing 1.5 million permits per year on

average.
124 See WILLIAM FULTON, THE NEW URBANISM 3 (1996) (Lincoln Institute of Land
Policy Report). New Urbanism, as a development concept, is usually characterized as a
more compact, higher-density mixed-use and integrated development design, with a
range of housing types (including affordable housing) and a pedestrian friendly
neighborhood, sometimes, in concept, linked with mass transit and high density nodes of
transit-oriented development. Its potential design benefits have been highly touted at
land use conferences throughout the United States and in the literature promoting this
development concept. See authorities cited supra note 56. Whether New Urbanism
actually will have any significant impact on our low-density, automobile-dominated
landscape remains to be seen. Other than some upscale and nostalgic greenfield
boutique developments, there appear to be a number of problematic market and
regulatory issues that seem likely to curtail widespread implementation of this
development design, particularly with respect to infill and redevelopment in urban core
areas. Ultimately, the potential benefits of New Urbanism may well be garnered only by
the force of government mandate and sustantial public incentives and subsidies. The
political feasibility of this outcome (in this age of environmental NIMBYism), though, is
by no means clear in the foreseeable future. See Ziegler & Byme, supra note 123, at |
(relating the report in the January 1998 issue of New Urban News that for every dollar
invested in new urbanist projects, an estimated $1,400 is invested in conventional sprawl
development); Jeremy R. Meredith, Spraw! and the New Urbanist Solution, 89 VA. L.
REv. 447, 487-95 (2003) (discussing a number of market and regulatory impediments to
implementing New Urbanism as an antidote to conventional sprawl development); Mark
Fina & Leonard Shabman, Some Unconventional Thoughts on Sprawl, 23 WM. & MARY
ENVTL. L. & PoL’y Rgv. 801 (1999) (discussing problematic market issues related to
implementing more compact and contiguous development); see also Eric M. Braun,
Growth Management and New Urbanism. Legal Implications, 31 Urs. LAw. 817, 819-
20 (1999).
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codes may thus promote leapfrog and low-density development away
from already developing areas and in turn contribute to the sprawling
development of the regional landscape. Anthony Downs has written on
this point:

Growth management policies also tend to spread urban
development in a metropolitan area over a larger
territory than would otherwise have been the case. This
effect could be avoided if other localities accept the
demand diverted from adopting communities by
permitting higher densities. But that is not likely. Most
suburbs resist increases in density; many have down-
zoned permissible densities. So growth diverted from a
locality to its neighbors tends to spread the metropolitan
area’s growth. This is especially likely if the localities
adopting limits cover a substantial portion of the
metropolitan area.!®

Urban sprawl is obviously a regional phenomenon in any given
metropolitan area. Yet major metropolitan areas are typically divided
into many, sometimes hundreds of, local government units (265 in
Chicago, 780 in New York), each with the authority to adopt an
independent local zoning and growth management program.

Due to America’s local tax and public fiscal structure, residential
development, particularly higher-density and more affordable residential
development, does not pay its own way and must be subsidized by local
government expenditures for supporting infrastructure and services.!26
The result is that in many developing suburbs, the only type of
residential development generally allowed by local zoning will be
detached single-family homes on relatively large lots, and local
governments will strongly compete for the sales taxes and other
revenues generated by commercial and office development. The
disjointed and fiscally competitive nature of local government urban

125 AnTHONY DOwNs, NEW VISIONS FOR METROPOLITAN AMERICA 39-40 (1994).

This is now a widely recognized phenomenon among those who have studied local

growth management programs. See, e.g., Kushner, supra note 108, at 228 (noting that

when growth management is implemented in a haphazard fashion within a region,

%gwth is merely channeled to aliernative sites in adjacent towns or the next county).
BURCHELL, supra note 5, at 10.
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planning programs clearly contributes to urban sprawl in metropolitan
127
areas.

Regional cooperation by local governments in their urban planning
and zoning programs will be necessary to address effectively the
problems of urban sprawl within a metropolitan area.'?® Regional
government units with urban planning and zoning authority throughout a
metropolitan area, however, typically do not exist since they generally
are not provided for by state law.'?® Yet, it would be a mistake to
assume that regional urban planning alone would provide a simple fix
for the problems of hypersprawl! in this country.!30

In Oregon, for example, state law requires comprehensive urban
planning and provides for the establishment of a fixed “urban growth
boundary” for metropolitan areas.’3! The Portland metropolitan area has
operated and developed under this legal regime for over twenty years.
While most land development during that time occurred within the fixed
urban growth boundary, that growth boundary, set as it was so far away
from the urban core area, did not substantially curtail the pattern of
sprawl development that occurred within the boundary.'*? As urban

127 See FREILICH, supra note 102, at 5; DUANY, supra note 58, at 139:

Regional planning manages urban growth at the scale of people’s

daily lives. Planning at the scale of a single town or city is rarely

effective, because working and shopping patterns routinely take most

people across municipal lines. What good is it for a New England

village to outlaw Wal-Mart to save its main street when the suburb

town down the highway welcomes it with open arms? Any

municipality that tries to limit sprawl typically risks the loss of its tax

base to surrounding towns. Only at the regional scale can planning

have a meaningful impact.
128 See, e.g., PETER CALTHORPE & WILLIAM FULTON, THE REGIONAL CITY 17-22
(2000); Griffith, supra note 117, at 1019; Douglas R. Porter, Reforming Growth
Marnagement in the 21st Century: The Metropolitan Imperative, 12 U. FLA. J.L. & PUB.
PoL’y 335 (2001); Philip Weinberg, Control of Suburban Sprawl Requires Regional
Coordination Not Provided by Local Zoning Laws, 72 N.Y. ST. B.J. 44 (2000).
! See Griffith, supra note 117, at 1039-42.
130 14 at 1024,
131 See CALTHORPE & FULTON, supra note 127, at 107.
132 See  MARSHALL KAPLAN ET AL., SPRAWL AND GROWTH MANAGEMENT:
PROBLEMS, EXPERIENCE AND QPPORTUNITY 6-7 (1999). While a significant amount of
development was more compact on smaller lots, and more contiguous than in the past,
the boundary did not significantly change the nature of the suburban development that
occurred within the boundary. See CALTHORPE & FULTON, supra note 128, at 107;
Daniel Mandelker, Managing Space to Manage Growth, 23 WM. & MARY ENVTL. L. &
PoL’y Rev. 801, 811-815 (1999); Robert Stacey, Urban Growth Boundaries: Saying
“Yes” to Strengthening Communities, 34 CONN. L. REV. 597, 602-03 (2002); William A.
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designer and New Urbanist proponent Andres Duany has observed,
Portland’s growth boundary effectively sanctioned “twenty years of bad
growth” and “contains within it thousands of acres of the most mundane
sprawl.”!3*  (Los Angeles, often thought to be the model of urban
sprawl, actually has about twice the net residential density of
Portland.!3%). Rather than rely in the future primarily on higher densities
through infill and redevelopment, most new residential development in
Portland will probably continue to move outward.!3 The regional
growth boundary for the Portland area was expanded in 1999 by 5,300
acres. '3 If the realities of growth in Portland are indicative of the future
of American urban development, regional urban planning and urban
growth boundaries are unlikely, standing alone, to change the tide of
hyperspraw! development in this country.'’

VI. TOWARD A CONCLUSION

Only very recently have urban sprawl, sustainable development and
growth management become the topics of public discussion in the

Fischel, Comment on Carl Abbott’s “The Portland Region: Where City and Suburbs
Talk to Each Other - And Often Agree,” 8 HOUSING POL’Y DEBATE 65 (1997).

13 DUANY, supra note 58, at 143. In fact, many major metropolitan areas without
urban growth boundaries have developedat much higher residential densities than the
Portland metro area. According to a recently published study based on 2000 census tract
data, the metropolitan areas of New York, Los Angeles, Miami, San Francisco, Las
Vegas, Chicago, Phoenix, Laredo, New Orleans, Sacramento, Lincoln, and Denver all
were rated as areas less sprawling than the Portland area. Russ Lopez & H. Patricia
Hynes, Sprawl in the 1990s: Measurement, Distribution and Trends, 38 URB. AFF. REV.
325, 342 (2003). See also ROBERT BURCHELL ET AL., THE COSTS OF SPRAWL — 2000, at
563-66 (2002) (TRANSIT COOPERATIVE RESEARCH PROGRAM REPORT 74) (Appendix E
lists numerous metro areas without urban growth boundaries which are less sprawling
than the Portland metro area).

! According to 1990 U.S. Census Bureau data, Los Angeles’ urbanized area net
residential density was 5,800 people per square mile compared with Portland’s 3,021
people per square mile. See Urbanized Area Rank by Population Density 1990,
available at http://www.publicpurpose.com/urldm-uargn.htm.

! CALTHORPE & FULTON, supra note 128, at 117 (discussing Portland Metro 2040
Plan’s redevelopment scenarios).

13 KAPLAN, supra note 131, at 6.

See PIETRC NivoLA, LAWS OF THE LANDSCAPE 64 (1999) (noting that
metropolitan governments and regional urban planning city units (by large annexations)
generally have done little in America to change the pattern of sprawl development within
their boundaries). A major failure of urban growth boundaries in America has been the
absence of zoning reform and change in infrastructure policy to promote higher-density
development in urban core areas. See Ned Farquhar, Zoning Fallout: The Implications
of Urban Growth Area Designations, ZONING NEWS, Mar. 1999, at 1-4.

137
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United States. Throughout the twentieth century, the American dream of
the “good life” was one of a detached single-family home on a relatively
large lot in a low-density green and sprawling residential landscape. It is
still a strongly held vision by households throughout the United States.

Today, there appears to be an increasing concern about the
psychological, civic, economic, resource and environmental costs
associated with this automobile-dominated hypersprawl landscape.
Critical concern sufficient to change the legal, institutional and
development dynamics of urban sprawl in this country, however, clearly
does not yet exist. Moreover, the changes necessary to significantly
limit this sprawling pattern of land development may prove to be far
more fundamental than many people realize.!3® Peter Calthorpe has
commented on the difficulty of making this change:

Such a major reordering of government policies and
subsidies will take a powerful political coalition. The
coalition against such integrated planning can be large:
localities looking for growth and tax base regardless of
development quality or regional implications; developers
looking for opportunitics to repeat past successes
without regard for changing times or consequences;
neighborhood groups hoping to preserve and enhance
property values by exclusionary practices; and people
(i.e. voters) simply afraid of the unknown or a loss of
control. The forces for the status quo are powerful
drives that are self-reinforcing. The defensive desire for
a secure and exclusive private domain and the tendency

138 See Griffith, supra note 116, at 1024. The author observes:

Political opposition to smart growth development may further impede
its implementation. Many people in the United States prefer living in
a rural environment with low density. They will keep moving farther
and farther out from the central city when further development
engulfs their suburban residences. North Americans value
independence and freedom from public regulation. Before they are
willing to adopt more compact living, they must come to believe that
the benefits of smart growth outweigh the detriments of sprawl.
Greater density living will not be palatable until the harms caused by
sprawl — congested highways, air pollution, diminished water quality,
and loss of open space — are viewed as unsolved without the use of
more smart growth techniques. Thus, even if planners and lawyers
draw up a perfect smart growth code, political pressures may prevent
its adoption or compromise its administration once adopted.
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of specialists to maximize segments rather than wholes,
both conspire to inhibit change.!3®

Local government planning and zoning programs that seek to control
growth generally have promoted, and often still require, low-density and
isolated automobile-dependent pods of residential, office and
commercial development. Even local government programs that attempt
to manage urban sprawl by requiring impact fees, concurrent
infrastructure development, or more compact or higher-density
development that utilize growth caps or development quotas or that
protect important environmental lands and habitats, may actually cause
development to locate even further from urban core areas. Sprawl is
clearly a metropolitan regional issue. It simply cannot be adequately
addressed by multiple local government jurisdictions within the same
region implementing independent growth management strategies.

Even if a regional governmental mechanism with adequate land use
planning authority did exist (as it has in Portland), the politics and public
policies stimulating urban spraw! would likely overwhelm the regulatory
effort.  The politics of environmental NIMBYism would likely
undermine infill and redevelopment proposals (as has occurred in
Portland) and, in our current state of affairs, growth boundaries (where
they exist) would simply be moved further out from urban core areas (as
has also occurred in Portland). 140 Low-density patterns of automobile-
dependent development, in short, show few signs of abating. ! Given
the present public policy support for urban sprawl and the still popular
appeal of the low-density suburban “McMansion” lifestyle, local urban
planning efforts at curtailing sprawl are probably akin to trying to stop
an elephant stampede with a flyswatter (even assuming planners would
be swatting the elephants in the desired direction — which so often today
they are not).42

139 CALTHORPE, supra note 29, at 35-36.

140 goe Mandelker, supra note 131, at 815.

141 See Buzbee, supra note 101, at 528 (emphasizing that status quo legal
arrangements will lead many homeowners to support the preservation of current low-
density zoning categories); Griffith, supra note 118, at 1020 (pointing out that “[tJhe
public, despite its awareness of clogged urban highways and its concern for a clean water
supply, makes few connections between sprawl-related problems and the country’s
system of fragmented government”).

! See generally Robert W. Burchell, The Evolution af the Sprawl Debate in the
United States, 5 HASTING W.-N.W. J. ENvTL. L. & PoL’y 137, 149 (1999) (pointing out
that surveys show that 80% of Americans prefer a detached single-family home with a
yard, and to afford it, would rather live further out than take a second job).
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Regional urban planning will have to be established in order to
implement more compact and infill development policies. Modem
zoning codes will need to be reformed (probably by state mandate) to
not just allow, but actually require, more compact and higher-density
residential development and to provide a greater range of choice in the

types and costs of housing available. 43

These changes, though, need to be accompanied by changes in
federal and state public policies that now promote hypersprawl
development.'**  Regional transportation planning, including high-
density transit-oriented development, should be implemented and
financed at some level closer to the European model.!# Fiscal policies
that stimulate consumption of housing, land and energy need to be
reconsidered and perhaps modified.

Livable neighborhoods in city core areas and older suburbs need to
be better maintained and protected. Central cities will have to be much

143 Unless smart growth actually results in more affordable housing choices and
directs funds to existing infrastructure and services in urbanized areas, increasing
investment and jobs, and improving the quality of life in these areas, it offers little
promise of social and economic equity. See Pollard, supra note 117, at 284. Few cities
have reformed their zoning codes to require minimum densities in new residential
developments. See Ziegler & Byme, supra note 122, at 2 (discussing the Fort Collins,
Colorado new urbanist zoning code); CALTHORPE & FULTON, supra note 127, at 122
(discussing the required minimum density requirements in the new Portland 2040 Metro
Plan).
! Our land use control systems are likely to be simply overwhelmed by other
significant public policy land use influences. See Alistair Hanna, The Land Use System,
13 PACE ENvT’L L. REV. 531, 544 (1996).

Even here, though, the expected benefits of mass transit in this country can be
overemphasized. Studies, for example, show that high investments in mass transit {such
as Portland, Oregon’s $1 billion rail line in the 1990°s) may result in small gains in non-
automobile mode shares and small reductions in automobile travel. See Genevieve
Giuiliano, The Weakening Transportation — Land Use Connection, 6 ACCESS 3 (Spring
1995) cited in Burchell, supra note 141, at 148. Reducing traffic congestion is a complex
issue. Cities that simply shift from heavy investment in road construction and
maintenance to heavy investment in rail transit may actually experience worsening
automobile traffic congestion. According to data from the Texas Transportation
Institute’s 2003 Report, Portland, for example ranks third among urban areas for
worsening traffic congestion over the past two decades, far above other fast-growing
urban areas such as Las Vegas (No. 17), Orlando (No. 25) and Houston (No. 49) that still
concentrate spending on road construction and maintenance. See Randall O’Toole,
“Vanishing Automobile Update No. 43: Rail Transit Won’t Reduce Congestion,”
available at http://www.ti.org/vaupdate43.html. “A close look at the ranking of regions
over the last two decades reveals that congestion grew fastest in those regions that
invested mainly in rai] transit, By contrast, regions that invested heavily in highways had
much slower congestion growth, even in the case of many regions that grew faster than
the rail regions.” Id. at 2-3.
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more concerned about improving the conveniences, amenities and
security of neighborhood life, so as to promote more residential infill
and redevelopment by the middle class.!*® Unfunded mandates imposed
on cities by state and federal governments should be either eliminated or
nationally funded as they often are in Europe. Housing policies that
concentrate the poor in central cities should be modified in favor of a
dispersed housing policy. Finally, housing subsidies for the middle
class, tied to urban core areas, should be considered.

The changes that will be necessary to significantly curb urban
sprawl will likely require a substantial change in how Americans
currently envision, design, and regulate the built environment that
accommodates our affluent suburban lifestyle. 47 This will occur
neither quickly nor easily.'*® Wendall Berry has commented on the

146 Some degree of class conflict seems inevitable in this process. The risk is that
common interests will be obscured if both genuine (at least in the short term) and
perceived conflicts between the urban poor and nonpoor are aggravated rather than
mediated in the face of competing constituent preferences. See DOGAN ET AL., supra
note 38, at 28, wherein the authors note on this point:

To the poor, municipal expenditures on health, education and welfare

are among the few rays of light in an otherwise dismal environment.

To the new urban elite groups, these are extraneous expenditures. In

their place are rather environment-enhancing — and real estate price-

increasing — investments in parks, recreational facilities, libraries, and

the like. The yin-yang of this conflict dominates budget meetings in

every major city in America.
1d. See also, PETER HALL, CITIES OF TOMORROW 405 (updated ed. 1996) (describing the
widening gap between the worlds of an “information-rich majority and an information-
poor minority, between what Robert Reich calls the symbolic analysts and the casualized
service workers”).

See Burchell, supra note 141, at 159-60. The author therein notes:

Sprawl is a type of growth in the United States that even the most

unenlightened realize needs rethinking. Yet sprawl is so endemic to

the culture of the United States that it is almost impossible to change.

Americans like its outcome. It provides safe and economically

heterogeneous neighborhoods that are removed from the problems of

the central city. In low-density, middle-class environments, life is

lived with relative ease, and when residents wish to relocate, they

typically leave in better financial condition—the result of housing

appreciation.
See generally Randall O’toole, The Vanishing Automobile And Other Urban Myths
2002).
$4 This type of significant change in our attitudes and behavior will necessarily
require some substantial change in how we envision our individual quality of life along
with a substantially expanded sense of responsibility and community, both globally and
locally—beyond our immediate neighborhoods. See Burchell, supra note 141, at 151
(reviewing recent studies related to household location decisions and growth trends and
concluding that “the central cities are not coming back anytime soon™).
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magnitude of our problem in attempting to change the present pattern of
land development.

What we must do above all, I think, is try to see the problem in its
full size and difficulty. If we are concerned about land abuse, then we
must see that this is an economic problem. Every economy is, by
definition, a land-using economy. If we are using our land wrong, then
something is wrong with our economy. This is difficult. It becomes
more difficult when we recognize that in modern times, every one of us
is a member of the economy of everybody else. !4

The growing concern about urban sprawl, sustainable development
and growth management in the United States may mark the beginning of
just such a discussion and transformation.!>® Real change, however,
requires an honest and unsentimental perception of the problem.
Otherwise, land wuse activists preaching “smart growth” and
“environmental protection” may simply put us on an endless quest for
bird eggs in cuckoo clocks.

149 BERRY, supra note 1, at 14.

150 The federal government may well undertake an expanded role in the future in
funding (and, no doubt, shaping) local urban planning and open space programs. See
Patricia E. Salkin, Smart Growth and Sustainable Development: Threads of a National
Land Use Policy, 36 VaL. U. L. REv. 381 (2002) (discussing the increasing federal
interest and involvement in local growth management programs), While federally
funded programs could provide substantial support for local smart growth planning
efforts at developing more attractive, pleasant and livable communities, it is difficult to
imagine in our present political and fiscal framework how well-funded local growth
management and open space programs would be able to substantially curtail either our
low-density, sprawling, automobile-dependent pattern of development or the culture of
consumer materialism in America. See Pollard, supra note 118, at 281-82 (pointing out
that “smart growth™ generally “accepts the dominant growth paradigm in American
society that drives unsustainable consumption, rather than addressing ... the rate of
population growth and the implications of a lifestyle that consumes a vastly
disproportionate share of the world’s natural resources”).
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